
                  UPDATE

Despite ‘Jones,’ Ambiguities In Title 
Chain Can Be Cured

     When the Supreme Court decided Jones v. 
Flowers,1 it exacerbated a nagging problem for the 
title insurance industry - the necessity to do con-
stitutional analysis when examining chains of title. 
With the current state of the economy, tax foreclo-
sures are increasing. Thus, more properties have 
these ambiguities in their chains of title, leaving 
underwriters with the decision whether to except 
these conveyances and purchasers with the deci-
sion to forego insured protection.

     In response to Jones, New York amended its 
statutes to account for the new level of taxpayer 
protection constitutionally mandated, but only 
partially addressed the Jones concerns. But, while 
we recognize that many titles come with problems 
from tax foreclosures in the chain of title, we do not 
find the need to reject such titles. Instead, one can 
take measures to make these transactions as safe 
as any other.

The ‘Jones’ Dilemma
    Jones involved a foreclosure stemming from 
unsatisfied tax liens. Examining whether the tax-
ing authority took sufficient steps to notify the tax-
payer of the pendency of the foreclosure procedure 
in an Arkansas based case, Jones enunciated two 
standards applicable to governments when fore-
closing on property. The first is that “the govern-
ment (is required) to consider unique information 
about an intended recipient regardless of whether 
a statutory scheme is reasonably calculated to pro-
vide notice in the ordinary case.”2 The second is 
that the government must behave as “a person who 
actually desired to inform a real property owner of 
an impending tax sale.”3 The result of these two 
standards is that “when the government learns its 
attempt at notice has failed, due process requires 
the government to do something more before real 
property may be sold in a tax sale.”4

    These standards are hazardous for the title 
industry because they introduce uncertainty 
into the validity of a link in the chain of title. 
If there is, in that chain, a recent referee’s 

deed, an insurer and purchaser will lack the 
certainty that this was a valid conveyance 
because its validity turns on what Jones calls 
“unique information” that rarely appears in 
the public record and cannot be gleaned by 
any of the normal research methods.

    For example, in 89 Pine Hollow Road Re-
alty Corp. v. American Tax Fund, Foothill,5 in 
an action by the delinquent tax payer against 
a remote purchaser down the chain from the 
foreclosure, the Second Department found 
that Jones created an ambiguity that eluded 
summary judgment and required a trial on 
the question of who knew what about how to 
reach the delinquent taxpayer. 

    Initial reactions to Jones in the title indus-
try   sounded the claxon. One author referred 
to “the Jones v. Flowers nightmare.”6 How-
ever, these same authors were quick to point 
out that there had long been a problem with 
due process in tax foreclosures.7 Jones did not 
really create a problem, they noted, but rather 
made the ongoing problem more severe. In re-
action both to Jones and these early commen-
taries, New York, like many of its sister states 
amended its tax foreclosure procedures, but 
insufficiently to remove the Jones concerns.

An Exception to ‘Jones’
    A case highlighting the title underwriters’ 
discomfort with Jones is NYCTL 1999-1 Trust 
v. 114 Tenth Ave. Assoc. Inc.8 Jones was the 
basis of 114 Tenth’s motion for renewal to va-

cate the foreclosure. The Appellate Division 
found that a trust formed by New York City for 
the collection of its tax liens was not bound by 
the Jones standards because this municipally 
created trust was not itself municipal, but a 
private actor. Both the state Court of Appeals 
and the U.S. Supreme Court refused to hear 
the case.9 

    In 114 Tenth, the attack on the constitu-
tionality of the notice given to the foreclosed 
owner came immediately after the foreclosure 
sale, but before the closing on that sale and 
its consequent deed. When it came time for 
the closing, the title company was unwilling 
to insure the title of the property because it 
did not believe that the owner would stop pur-
suing its claim. The title company issued an 
exception to the title policy and avoided hav-
ing to defend the constitutionality of the title. 
Had the foreclosed owner not stepped in prior 
to the execution of the deed at the foreclo-
sure sale, this deed would have been merely 
in the chain of title and many title underwrit-
ers would have either taken an exception, like 
the insurer in 114 Tenth, or declined to issue a 
policy altogether. 

    The case also provides an example of the 
failure of the taxing authority to use unique 
knowledge in its possession. In it, the tax-
payer continued to pay current taxes while 
the proceedings were going on to foreclose on 
the delinquent taxes without the city question-
ing why it was receiving current taxes but not 
old ones. Since 114 Tenth had ruled the city-
created trust not a governmental authority, the 
Jones “unique information” standard was also 
rendered inapplicable. 

Service of Process
    Jones is only a problem if the taxpayer was   
foreclosed upon by default. If the taxpayer 
participated in the foreclosure proceeding,
anyone examining the title that included such 
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a referee’s deed can rely on the due process of 
New York’s contested litigation system.

    However, if the foreclosure proceeding went 
forward on the default of the delinquent tax-
payer, one must inquire further, starting with 
how process was served. 

    In New York, in addition to the normal means 
of service of process on individuals, for prop-
erty owned by corporations, limited liability 
companies, and condominiums, service of pro-
cess may be had, even in the first instance, by 
serving the secretary of state under BCL §306, 
Limited Liability Company Law §301 or Real 
Property Law §339-n(7), respectively. When 
the secretary of state receives the process under 
any of the authorizing sections, the secretary’s 
office sends the process along to the business 
entity by certified mail addressed to whatever 
address the Secretary has on file. It is well 
known that delivery often fails.10 

Alternative Procedures
    In Jones, the Arkansas procedure called for 
service on a natural person being made by a 
governmental authority using certified mail. 
New York has a similar procedure under Real 
Property Tax Law (RPTL) §1125, which was 
amended in the wake of Jones.11 

    Prior to Jones, RPTL §1125 called for noti-
fication to the delinquent taxpayer by certified 
mail. The statute had no provision for the event 
that the mail bounced back to the government 
as unclaimed. Under the post-Jones amend-
ment, the critical Jones-compliant provision of 
the statute reads, 

    (b) Notification method. (i) Such notice shall 
be sent to each such party both by certified 
mail and ordinary first class mail, subject to the 
provisions of paragraph (iv) of this paragraph. 
The notice shall be deemed received unless 
both the certified mailing and the ordinary first 
class mailing are returned by the United States 
postal service within forty-five days after being 
mailed. In that event, the enforcing officer or 
his or her agent shall attempt to obtain an alter-
native mailing address from the United States 
postal service.

    Note that the statute only requires the en-
forcing officer to check the postal service for 
a forwarding address, but nothing else. It does 
not require that the enforcing officer attempt to 
use other addresses of which it may have some 
actual notice.

    Thus, this newer form of the statute complies 
with that provision of Jones that says, “when 
the government learns its attempt at notice has 

failed, due process requires the government to 
do something more before real property may be 
sold in a tax sale.”12

   However, it fails to comply with that por-
tion of Jones that says, “the government (is 
required) to consider unique information about 
an intended recipient regardless of whether a 
statutory scheme is reasonably calculated to 
provide notice in the ordinary case.”13

   In that failure, the revised §1125 still fails 
to provide a conveyance of the property suffi-
ciently Jones-compliant to allay the concerns 
about title.

   Further, under RPTL §1104(2), municipali-
ties,  like the City of New York actually has, 
have the power to opt out of even these en-
hanced procedures.

Desire to Inform
   Jones requires that a government act like a 
person who actually desires to inform but gives 
no guidance as to what such behavior would 
look like. There have been no New York state 
rulings setting forth minimum standards, but 
the recent Second Circuit opinion in Miner v. 
Clinton County14 gives an excellent glimpse 
of what kind of behavior would qualify. In it, 
the county treasurer received a mailing receipt 
with an illegible signature from the certified 
mail that was sent to the delinquent taxpayer. 

   She testified that, pursuant to standard practice  
for confirming illegible signatures, the County 
Treasurer’s Office confirmed, by checking the 
United States Postal Service Website, that the 
Notice was delivered . . . within the zip code 
applicable to the Tupazes’ residence. After 
comparing the “signature” on the . . . delivery 
receipt to previous delivery receipts for notices 
of foreclosure that had been sent to the [delin-
quent’s] address, she concluded that previous 
notices had been accepted with equally indeci-
pherable markings. According to [her], it was 
“not at all unusual to receive a certified mail 
receipt with an illegible signature or simply 
a mark in the signature box indicating its re-
ceipt.”

    With an affidavit like that in the court file, 
anyone researching the validity of the chain 
of title can rest assured that Jones has been 
satisfied. Indeed, Miner ruled it had. Where a 
taxing authority concludes that notice has actu-
ally been received and that conclusion is “ob-
jectively reasonable,” according to Miner, it is 
sufficient under Jones.

Older Foreclosures
    Note our repeated reference to “recent” tax 

foreclosures. This is because the kind of title 
flaw we are talking about - due process - is one 
that is peculiarly susceptible to counter-argu-
ments of waiver, estoppel, and laches when 
the delinquent taxpayer asserts due process 
violations. Courts strongly prefer stability in 
real property transactions.15

    They are therefore only willing to entertain 
challenges to a foreclosure raised reasonably 
diligently by the delinquent taxpayer, but are 
unlikely to entertain such a challenge more 
than a few months after title has passed under 
the proceeding. Note, we are not talking here 
about the so called “right of redemption,”16 
which carries its own due process notifica-
tion standards,17 but rather a litigant’s duty 
to come to court promptly with any challenge 
to the judicial process. No matter how badly 
constitutional rights are trampled, courts are 
unwilling to vacate their own judgments un-
less litigants move promptly to vacate their 
defaults.

   “Promptly” however, is measured from 
when the defaulting litigant first learned that 
something was amiss.

      In the case of income-producing properties, 
the successful bidder at the foreclosure sale is 
likely to make nearly immediate contact with 
the current occupants of the property that 
should alert the delinquent to the realization 
that it no longer owns the property. The de-
linquent can then be expected either to move 
promptly to undo the sale or simply go away. 
Thus, the presence of a recent tax foreclosure 
presents a far greater hazard to insurable ti-
tle than does an older one. The old claim of 
violation of due process may be eminently 
meritorious, but will itself be foreclosed by 
the simple passage of some relatively small 
amount of time. Just how much time it takes 
to extinguish such a claim from the point of 
view of realism is a judgment call, but one can 
say with reasonable certainty that most judges 
will refuse to entertain a challenge for income 
producing property, after more than a year. For 
non-income producing property where there is 
no predictable signal to the delinquent tax-
payer that title has been lost, it may be that the 
due process claim has as much as another year 
of viability, but not much more. Absentees are 
expected to check in on even their non-income 
producing property at least occasionally. One 
can expect title underwriters to vary as to how 
old a tax foreclosure must be for it to be old 
enough to make the title insurable. Complete-
ly undeveloped land may prove the most diffi-
cult to insure because it is the land least likely 
to draw the owner’s attention to something be-
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ing amiss, thus being the least likely cut off the 
delinquent by laches.

Repairing ‘Jones’ Gaps
   Thus, under Jones, tax foreclosures create 
gaps in the insurable chain of title. But, in an 
affected transaction, the seller’s and purchas-
er’s attorney will both want to find a way to 
clear that exception. The title insurer should ac-
cept certain proofs to do so.

   The attorneys should first examine the Su-
preme or County Court file for the foreclosure 
and determine whether the taxpayer participat-
ed in the suit. If there was any participation at 
all, there is no Jones violation to worry about.

    The attorneys should next ascertain whether    
the tax lien in question is located in a jurisdic-
tion that has opted in or out of RPTL §1125. 
It is important to realize that while in New 
York City there is only one real property tax-
ing jurisdiction, in other jurisdictions in New 
York state, one may be paying real property tax 
or water and sewer taxes separately to water, 
school, fire, or library districts, cities, villages, 
towns, and counties. While it is more likely 
that most of these have not opted out of RPTL 
§1125, some may have exercised their right to 
do so under RPTL §1104(2).

    Next, the seller’s attorney will want to ex-
amine the affidavits of service in the Supreme 
Court or County Court’s foreclosure file. If ser-
vice was effected by the most ordinary means 
under CPLR 308, there is essentially nothing to 
worry about. Title is clean and proof of these 
facts should be sufficient to satisfy any under-
writer.

Beyond the Public Record
    If, however, service was by means that raise 
questions about whether it was likely to reach 
the delinquent,18 the seller’s attorney, pur-
chaser’s attorney, and title company all have 
reasons to want to see this Jones gap repaired. 
This, they can achieve by reasonably diligent 
means.

    These efforts can include searching the court 
files for the foreclosure proceedings to see what 
references there are to what efforts were made 
to contact the delinquent taxpayer beyond the 
initial mailing, contacting the foreclosing tax-
ing authority to see if the certified mailings 
or the return receipts came back, performing 
Internet searches to see if current mailing ad-
dresses for the taxpayer match those used in the 
foreclosure procedure, visiting the property and 
seeing what information can be provided by its 

current occupants or neighbors.

    These research efforts can be set forth in 
an affidavit sufficient to satisfy the title un-
derwriter that the delinquent taxpayer has in-
deed abandoned all further connection to the 
property.

    Then, even if the title insurer remains un-
willing to remove the exception, the purchas-
er’s attorney can independently evaluate for 
the purchaser whether it is worth the risk to 
allow the sale to go through.

  While Jones exacerbated problems for 
those seeking to purchase property which 
passed through a recent tax foreclosure, it did 
not erect insuperable barriers. Jones weak-
ened links in chains of title, but they can be 
strengthened by basic research followed by 
some elementary due diligence
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