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SPRE Realty, Ltd. v. Dienst, 119 A.D.3d 93, 986 N.Y.S.2d 92 (N.Y. App. Div. 2014).

Getting a Brokerage Commission Paid

Under the common law, a broker is entitled to a commission when he procures a buyer who is

ready, willing and able to take title on the seller's terms, regardless of whether the sale actually

takes place.! A real estate broker is entitled to recover a commission upon establishing that he or

d, (2) had a contract, express or implied, with the party to be charged with

n, and (3) was the procuring cause of the sale.> With regard to the second

contract of employment may be established either by proof of an express

original agreement that the services should be rendered, or by facts showing, in the absence of

such express agreement, a conscious appropriation of the labors of the broker." Furthermore, a

brokerage agreement need not be exclusive; a broker can earn a commission by showing that he

was the procuring cause of the completed transaction.* And, the agreement need not be in

writing to be effective. Brokerage agreements are an exception to the Statute of Frauds General
Obligation Law §5-701.

To qualify for a commission, the broker does not have to be involved in the negotiation for the
sale or the completion thereof. It is sufficient that the broker creates an "amicable atmosphere”
by "which negotiations proceeded and generated a claim of circumstances that proximately led to
the deal."’ Recently, the Court announced a nev rule regarding whether a broker is entitled to a
commission in the situation where a broker introduced a buyer to a deal that died but was later
executed, without the awareness or involvement of the broker. The Court of Appeals in SPRE
Realty, Ltd. v. Dienst, instructed that a broker is the procuring cause of a transaction when he has
established a "direct and proximate link, as distinguished from one that is indirect and remote,
between the bare introduction and the consummation."®

Facts:
A real estate broker first showed the buyers several residences before introducing them to a

condominium development that was under construction. The broker brought the buyers to the
project to view renderings and, when the buyers expressed interest, the broker negotiated a price
of $11,500,000 with the sponsor as well as the specific design elements that the buyers required.
The broker submitted a deal sheet and contract embodying those terms was prepared and
reviewed by counsel for the sponsor and the buyers. The broker also found a renowned architect
for the buyers. Notwithstanding the broker’s efforts, the buyers pulled out of the deal, allegedly
having changed their minds. Months later, the broker asked them if there was any renewed
interest in purchasing a residence. The buyers responded in the negative. During this time the
broker also assisted one of the buyers in a search for commercial property. Throughout their
encounters, the broker was repeatedly informed that the buyers were no longer seeking a home
and had no interest in the condominium development. However, several months later, the buyers

' B.P. Vance Real Estate, Inc. v. Tamir, 42 A.D.3d 343 (1* Dept. 2007).
? Marciano v. Ran Oil Company East, LLC, 63 A.D.3d 1118, 1119 (2d Dept. 2009) quoting from Stanzoni Realty
2, 583 (2d Dept. 2005).
).
000).
813, 816 (2d Dept. 2007).



purchased a different duplex at the condominium development. Thereafter, the broker sued
claiming breach of an oral contract that he would receive a commission after finding a suitable
residence for the defendants, in addition to unjust enrichment.

Issue:
The issue is whether the broker was the procuring cause of the transaction, and thus entitled to a

brokerage commission.

Analysis:

The First Department abandoned the “amicable atmosphere” standard, stating that it was unclear,
and instead determined that the broker had been a “direct and proximate link” in the introduction
of the buyer and seller in the transaction and the consummation of the deal. The Court found that
the complaint’s allegations detailing the broker’s efforts over an 18 month period were sufficient
to withstand dismissal so that the question of whether the broker was the procuring cause was a
question to be decided based on the evidence presented at trial. In addition, the Court stated that
it could not “conclude that the completed transaction was fundamentally different from the
abandoned transaction.” Notwithstanding that the units purchased by the defendants were less
than half the price of the original units, the court noted that both sets of units were substantially
identical and that defendants purchased the second units during the economic downturn.

The Court noted that “[e]ven if SPRE is unable to prove that it was the procuring cause of
defendants’ purchase, it may be able to prove that defendants terminated its activities in bad faith
and is a mere devise to escape the payment of the commission.” Whether the defendants
withdrew from the first transaction in bad faith “will depend on when the defendants renewed
their interest in 397 West and recommenced negotiations with the developer of the property.”

The Court also found that there was a question of fact as to whether plaintiff was entitled to a
commission for the abandoned units, stating that “[a] broker may be entitled to a commission
where the buyer authorizes the broker to submit an offer to the seller but subsequently fails to
execute or arbitrarily refuses to enter into a contract of sale. In that regard, the Court explained
that a signed contract was not necessary to assign liability so long as the broker could establish
that it had an implied contract with the purchasers, a contract of sale was drawn on terms the
purchaser authorized the broker to offer, and that the refusal to purchase was arbitrary.

Decision:

A broker must be a “direct and proximate link” to the transaction in order to be entitled to a
brokerage commission for a transaction that initially failed but is ultimately consummated
without his involvement. To establish a “direct and proximate link,” it is critical for the broker to
actively participate in as many phases of the transaction as possible. In order to prevent being
cut out of the deal, brokers should keep monitoring the progress of the transaction after they have
been told that the deal did not go through. Active, documented participation is a must to ensure
that in the event of a dispute, the broker can prove to the court that he is entitled to a duly earned

commission.
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Supreme Court, Appellate Division, First Department,
New York.
SPRE REALTY, L'TD., Doing business as Susan
Penzner Real Estate, Plaintiff-Respondent,
\
Daniel DIENST, et al., Defendants—Appellants.

May 20, 2014,

Background: Real estate broker brought action
against buyers, alleging breach of implied contract and
unjust enrichment, arising from its efforts to locate an
apartment for buyers who abandoned the transaction
and purchased another apartment in the same building
18 months later, The Supreme Court, New York
County, Charles E. Ramos, J., denied buyers' motion
to dismiss, and they appealed.

Holdings: The Supreme Court, Appellate Division,
Acosta, ., held that:

(1) broker sufficiently alleged that it was the procuring
cause of buyers' purchase, and

(2) issue of whether broker was authorized to submit
offer to the seller could not be decided on motion to
dismiss.

Affirmed
West Headnotes
[1] Brokers 65 €254

65 Brokers
65V Compensation
65k47 Sufficiency of Services of Broker
65k54 k. Ability and willingness of party
procured to perforin contract, Most Cited Cases

Page 1

In the absence of an agreement to the contrary, a
real estate broker will be deemed to have earned his
commission when he or she produces a buyer who is
ready, willing and able to purchase at the terms set by
the seller.

[2] Brokers 65 €253

65 Brokers
65V Compensation
'65k47 Sufficiency of Services of Broker
65k53 k. Procuring cause of contract or
transaction, Most Cited Cases

A broker does not earn a commission merely by
calling the property to the attention of the buyer, but
this does not mean that the broker must have been the
dominant force in the conduct of the ensuing negotia-
tions or in the completion of the sale; rather, the broker
must be the “procuring cause” of the transaction,
meaning that there must be a direct and proximate
link, as distinguished from one that is indirect and
remote, between the introduction by the broker and the
consummation of the transaction,

[3) Brokers 65 €253

65 Brokers
65V Compensation
65k47 Sufficiency of Services of Broker
65k53 k. Procuring cause of contract or
transaction, Most Cited Cases

Direct and proximate link standard governs de-
terminations of circumstances under which a broker
constitutes a procuring cause of a transaction within
the First Department, so as to be entitled to commis-
sion; this standard requires something beyond a bro-
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ker's mere creation of an “amicable atmosphere” or an
“amicable frame of mind” that might have led to the
ultimate transaction, but at the same time, a broker
need not negotiate the transaction's final terms or be
present at the closing.

[4] Brokers 65 €253

65 Brokers
65V Compensation
65k47 Sufficiency of Services of Broker
65k53 k. Procuring cause of contract or
transaction, Most Cited Cases

Real estate broker sufficiently alieged a direct and
proximate link between introducing buyers to con-
dominium developer and buyers' purchase of a con-
dominium, as required to establish that it was the
procuring cause of the transaction, such that it was
entitled to commission based on its efforts to locate
condominium for buyers who abandoned the transac-
tion and purchased another unit in the same building
18 months later; broker alleged that it brought buyers
to the building on several occasions, introduced them
to developer, reviewed floor plans, negotiated favor-
able terms for the original units, prepared a deal sheet
with their preliminary offer terms, and drafted a con-
tract of sale.

[5] Pretrial Procedure 307A €52650

307A Pretrial Procedure
307AI1l Dismissal
307AIII(B) Involuntary Dismissal
307AI1(B)S5 Particular Actions or Subject
Matter, Defects in Pleading
307Ak650 k. Property in general; deeds
and leases; eminent domain. Most Cited Cases

Even if real estate broker could not prove that it
was the procuring cause of buyers' purchase of duplex
condominium 18 months after they terminated bro-
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ker's activities, issue of whether buyers abandoned
negotiations in good faith could not be determined on
motion to dismiss in broker's action, alleging breach of
implied contract and unjust enrichment and seeking
commission,

[6] Pretrial Procedure 307A €=2680

307A Pretrial Procedure
307AIll Dismissal
307A11(B) Involuntary Dismissal
307ATI(B)6 Proceedings and Effect
307Ak680 k. Fact questions, Most Cited
Cases

Issue of whether real estate broker was authorized
by buyers to submit an offer to seller was a question of
fact that could not be decided on motion to dismiss in
broker's action seeking commission based on its effort
to locate an apartment for buyers, who abandoned the
transaction and purchased another apartment in the
same building 18 maonths later,

17] Brokers 65 €~263(1)

65 Brokers
65V Compensation
65Kk59 Failure to Complete Contract or
Transaction Negotiated
65k63 Default or Refusal of Principal
65k63(1) k. In general. Most Cited
Cases

A broker may be entitled to a commission where
the buyer authorizes the broker to submit an offer to
the seller but subsequently fails to execute or arbi-
trarily refuses to enter into a contract of sale.

*93 Jacob, Medinger & Finnegan, L.LLP, New York
(Wendy Michael and Keelin Kavanagh of counsel),
for appellants.
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Frydman LLC, New York (Glen Lenihan and David S,
Frydman of counsel), for respondent,

ROLANDO T. ACOSTA, J.P., RICHARD T. AN-
DRIAS, DAVID B. SAXE, HELEN E, FREEDMAN,
PAUL G. FEINMAN, JJ,

ACOSTA, J.

In this appeal, we must determine whether plain-
tiff broker has alleged facts sufficient to establish its
entitlement to a commission on the sale of real estate,
where it expended significant effort locating an
apartment for buyers who abandoned the transaction
and purchased another apartment in the same building
18 months later. In addition, we take this opportunity
to clarify the standard by which a broker may be found
to have been the “procuring cause” of a real estate
transaction, We find that the complaint sufficiently
alleges that plaintiff was a direct and proximate link
between the introduction of defendant buyers and the
seller and the consummation of the transaction to
withstand defendants' motion to dismiss,

*94 The following facts are taken from the com-
plaint. As we are called upon to decide a motion to
dismiss, we accept the allegations in the complaint as
true and draw all reasonable inferences in plaintiff's
tavor (Cron v. Hargro Fabrics, 91 N.Y.2d 362, 366,
670 N.Y.8.2d 973, 694 N.E.2d 56 [1998] ). Plaintiff,
SPRE Realty, Ltd. (SPRE), is a licensed New York
State real estate broker that does business under the
name Susan Penzner Real Estate. In early 2006, de-
fendants, Daniel and Jill Dienst, retained SPRE as
their real estate broker to help them purchase a luxury
residence in Manhattan. Although their agreement
was not reduced to writing, the parties had an under-
standing that SPRE would receive a commission after
securing a residence that met defendants' expectations.
Susan Penzner, the founder and principal of SPRE,
spearheaded SPRE's efforts to locate a suifable prop-
erty.

Page 3

SPRE showed defendants several residences in
Manhattan over the first 18 months of the parties'
relationship. In or around October 2007, Penzner
introduced defendants to a condominium development
at 397 West 12th Street (397 West), which was under
construction. After defendants expressed an interest in
397 West, Penzner brought them to the office of the
developer (Far West Village Partners) to view the
“layout and renderings” of the building, and to the
private home of a principal of the developer to view an
example of the developer's work. Defendants “fell in
love with the [p]roperty™ and thought the developer's
principal “seem[ed] like a great guy.”

SPRE negotiated with the developer on defend-
ants' behalf concerning the total cost of a duplex
condominium at 397 West, a post-purchase discount
in the event of a subsequent sale of a similar unit at
397 West for a lower price, and specific design ele-
ments that defendants requested. Based on these ne-
gotiations, SPRE sent a deal sheet to the developer
around July 1, 2008, anticipating defendants’ purchase
of two units at 397 West for $11.5 million, About a
week later, attorneys for defendants and the developer
exchanged and reviewed a contract of sale for the two
units. According to SPRE, the contract contained the
same material terms as the deal sheet that SPRE pre-
pared.

Meanwhile, Penzner searched for architects who
would be capable of executing defendants' specific
design plans, She reached out to several prospects and
ultimately recommended and introduced John Paw-
son, an internationally renowned architect, to de-
fendants. In late July 2008, Penzner arranged for and
attended a meeting with one of the developer's prin-
cipals at defendants' summer home in Sag Harbor,
New York. SPRE characterized that meeting as
“successful,”

Despite SPRE's efforts, in late August 2008 de-
fendants “pulled out of the deal, stating that they had
changed their mind[s] and were no longer in the

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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market for a new home.” Penzner emailed Mr. Dienst
a few months later to inquire whether defendants had
any renewed interest in purchasing a home, but she
received no response. During that time, Penzner con-
tinued “in good faith” to assist Mrs, Dienst in a search
for a commercial property for her art and antiques
store, Mrs. Dienst repeatedly confirmed that she and
her husband were no longer seeking to purchase a
residence and that they had no lingering interest in 397
West.

Nonetheless, in February 2010, defendants pur-
chased a duplex condominium at 397 West comprised
of a different pair of units than the ones they had pre-
viously sought to purchase. SPRE alleges that de-
fendants deliberately concealed their intention to
purchase property at 397 West *95 in order to avoid
paying SPRE a broker's commission.

SPRE commenced this action in May 2013, al-
leging breach of implied contract and unjust enrich-
ment. Defendants moved to dismiss the complaint
pursuant to CPLR 3211(a)(1) and (7), arguing that
SPRE could not prove that it was the procuring cause
of the real estate transaction or that it was entitled to a
commission for services rendered. In an affidavit
supporting the motion, Mr, Dienst stated, inter alia,
that he and his wife never signed the deal sheet or
contract of sale for the first duplex, that they ulti-
mately purchased a different duplex at 397 West for
$6.5 million, and that SPRE was not involved in the
purchase of the second duplex.

The motion court denied the motion to dismiss,
noting that defendants might have returned to 397
West on a “periodic basis” during the 18-month pe-
riod between the abandonment of the first transaction
and defendants' ultimate purchase, which would
evince a bad-faith termination of the original transac-
tion. This appeal followed, and we now affirm.

Discussion

Page 4

[11(2] “[1In the absence of an agreement to the
contrary, a real estate broker will be deemed to have
earned his commission when he [or she] produces a
buyer who is ready, willing and able to purchase at the
terms set by the seller” (Lane-Real Estate Dept. Store,
Ine. v. Lawlet Corp,, 28 N,Y.2d 36, 42, 319 N.Y.8.2d
836, 268 N.E.2d 635 [1971] ). A broker does not earn
a commission merely by calling the property to the
attention of the buyer (Greene v. Hellman, 51 N.Y.2d
197,205,433 N.Y.52d 75, 412 N.E.2d 1301 [1980] ).
But this does not mean that the broker “must have
been the dominant [orce in the conduct of the ensuing
negotiations or in the completion of the sale” (i, at
206, 433 N.Y.8.2d 75, 412 N.E.2d 1301), Rather, the
broker must be the “procuring cause” of the transac-
tion, meaning that “there must be a direct and proxi-
mate link, as distinguished from one that is indirect
and remote,” between the introduction by the broker
and the consummation of the transaction (id).

The Departments of the Appellate Division, this
Court being no exception, have applied varying lan-
guage in elaborating on that standard. For example,
the three other Departments have stated that “if a
broker ‘does not participate in the negotiations, he
must at least show that he created an amicable at-
mosphere in which negotiations went forward or that
he generated a chain of circumstances which proxi-
mately led to the sale” (Cappuccilli v. Krupp Equity
Lid, Partnership, 269 A.D.2d 822, 823, 702 N.Y.S.2d
736 [4th Dept.2000], quoting Briggs v. Recror, 88
A.D.2d 778, 779, 451 N.Y.S.2d 520 [4th Dept,1982];
Talk of the Town Realty v. Geneve, 109 A,D.3d 981,
982, 971 N.Y.8.2d 550 [2d Dept.2013]; Spalt v. Lager
Assoc,, 177 AD.2d 879, 882, 576 N.Y.S.2d 906 [3d
Dept.1991] ).

FNI1, It appears that the “amicable atmos-
phere” language originated in the Fourth
Department (see Briggs, 88 A.D.2d at 779,
451 N.Y.S.2d 520).

Although this Department has cited, and even

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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quoted from, cases that have used the phrase “amica-
ble atmosphere,” we have not gone so far as to adopt
that specific standard. However, this Court has sug-
gested thal a broker can be the procuring cause if he or
she “brought ‘the parties together in an amicable
frame of mind, with an attitude toward each other and
toward the transaction in hand which permits their
working out the terms of their agreement’ ” ( *964egis
Prop. Servs. Corp. v. Hotel Empire Corp., 106 A.D.2d
66, 484 N.Y.S2d 555 [Ist Dept.1985], quoting
Salzano v. Pellillo, 4 A.D.2¢d 789, 790, 165 N.Y.S.2d
550 [2d Dept.1957] ).™? The use of the language in
Aegis appears to be an aberration in this Department,
though, because we have more frequently and recently
applied the “direct and proximate link” test (see e.g.
Joseph P. Day Realty Corp. v. Chera, 308 A.D.2d
148, 154, 762 N.Y.S$.2d 373 [1st Dept.2003] ).

FN2, The “amicable frame of mind” lan-
guage appears to have originated in Supreme
Cowrt, New York County (see Baird v.
Krancer, 138 Misc. 360, 362, 246 N.Y.S. 85
[Sup.Ct., N.Y. County 1930]).

The Court of Appeals has not sanctioned the
“amicable atmosphere” or “amicable frame of mind?
language. It has, however, affirmed without opinion a
finding that a broker was the procuring cause where it
“generated a chain of circumstances which proxi-
mately led to” a lease transaction (Eugene J. Busher
Co. v. Galbreath Ruffin Realty Co., 22 A.D.2d 879,
254 N.Y.8.2d 673 [1st Dept.1964)], affd 15 N.Y.2d
992, 260 N.Y.5.2d 12, 207 N.E2d 608 [1965] ). In
any event, the Court has stated that “however variable
the judicial terminology employed to express the
requireinent that the broker must be the procuring
cause, it has long been recognized that there must be a
direct and proximate link, as distinguished from one
that is indirect and remote, between the bare intro-
duction and the consummation” (Greene, 51 N, Y.2d at
206, 433 N.Y.S.2d 75, 412 N.E:2d 1301 {footnote
omitted] ).

Page 5

We regard the “amicable atmosphere” and “am-
icable frame of mind” standards as somewhat broader
and more amorphous than the requirement of a “direct
and proximate link,” or even a requirement that the
broker “generated a chain of circumstances which
proximately led” to a transaction's consummation,
Although courts have attempted to harmonize the
continued use of the “amicable” phrases discussed
above with Court of Appeals precedent articulating
the “direct and proximate link” standard, the former
phrases are not precise encugh terms by which to
determine whether a broker is the procuring cause of a
transaction, ™ Reliance on the creation of an “ami-
cable atmosphere in which negotiations went forward”
seems to ignore the proximity element of the “direct
and proximate link” test. Furthermore, we think that
this continued deviation from the standard set forth by
the Court of Appeals in Greene has led to some con-
fusion, Yet litigants, and the bar, deserve a greater
level of certainty.

EN3. The phrase “direct and proximate,” as
used in the context of a real estate broker's
action to recover commissions, was appar-
ently first employed by this Department in
1911 (see Greene, 51 N,Y.2d at 206, 433
N.Y.8.2d 75,412 N.E.2d 1301 citing Lord v.
United States Tramsp. Co., 143 App.Div.
437, 454455, 128 WN.Y.8. 451 [lst
Dept.1911] ).

[3] Therefore, in order to reduce the confusion
that has arisen from the more nebulous terminology
heretofore employed by the Departments of the Ap-
pellate Division, we reiterate that the “direct and
proximate link™ standard articulated in Greene gov-
erns determinations of circumstances under which a
broker constitutes a procuring cause within the First
Department. This standard requires something beyond
a broker's mere creation of an “amicable atmosphere”
or an “amicable trame of mind” that might have led to
the ultimate transaction. At the same time, a broker
need not negotiate the transaction's final terms or be

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works.
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present at the closing (Sholom & Zuckerbrot Realty
Corp. v. Citibank, 205 AD.2d 336, 338-339, 613
N.Y.5.2d 588 [1st Dept.1994]).

*97 [4] In the present case, even under the more
exacting “direct and proximate link” standard, we find
that the allegations in the complaint sufficiently state
that SPRE was the procuring cause of defendants'
purchase of the second duplex at 397 West. SPRE
brought defendants to the building on several occa-
sions; introduced defendants to the developer and
attended several meetings between the developer and
defendants; reviewed floor plans with defendants;
negotiated favorable terms for defendants on the
original units; prepared a deal sheet with defendants'
preliminary offer terms on the first duplex for the
developer's consideration; drafted a contract of sale;
and connected defendants with a reputable architect
whom SPRE specially selected to implement de-
fendants' design plans. Affording these allegations a
liberal construction, we find that they establish that
SPRE's actions and efforts may have been a direct and
proximate link between the introduction of defendants
to the developer and defendants' purchase of the sec-
ond duplex at 397 West. Whether SPRE was the
procuring cause “is a question of fact to be decided on
the evidence” (Gregory v, Universal Certificate
Group LLC, 32 A.D.3d 777, 778, 822 N.Y.S.2d 495
{1st Dept.2006] ).

[5] Even if SPRE is unable to prove that it was the
procuring cause of defendants' purchase, it may be
able to prave that defendants terminated its activities «
‘in bad faith and as a mere device to escape the pay-
ment of the commission’ " (see Di Stefano v. Roset-
ti-Falvey Real Estate, 270 A.D.2d 631, 632, 704
N.Y.S.2d 344 [3d Dept.2000]; Sibbald v. Bethlehem
fron Co., 83 N.Y, 378, 384 [1881]; Winick Realty
Group LLC v. Austin & Assoc, 51 A.D.3d 408, 8§57
N.Y.S.2d 114 [1st Dept.2008]; Williams Real Estate
Co. v, Viking Penguin, 228 A.D.2d 233, 233, 644
N.Y.8.2d 19 [1st Dept.1996] ). Although 18 months
passed between the abandonment of the first transac-
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tion and the conclusion of the second transaction,
whether defendants withdrew from the first transac-
tion in good faith is a question of fact to be decided on
the evidence. The answer will depend on when de-
fendants renewed their interest in 397 West and re-
commenced negotiations with the developer of the
property. As the motion court noted, it is possible that
defendants never lost interest in 397 West but returned
to it on a “periodic basis,” which would evince an
intent to terminate the first transaction and exclude
SPRE from the second transaction to avoid paying a
commission. Clearly, at this early juncture in the liti-
gation, we cannot definitively conclude whether de-
fendants abandoned the first duplex negotiation in
good faith.

Nor can we conclude that the completed transac-
tion was fundamentally different from the abandoned
transaction (see Garrick-Aug Assoc. Store Leasing v.
Hirschfeld Realty Club Corp., 3 A.D.3d 406, 770
N.Y.S5.2d 618 [Ist Dept.2004] ). While the price that
defendants ultimately paid—according to Mr. Dienst's
affidavit—was less than half the price that they would
have paid for the first duplex, plaintiff alleges that the
two units they ultimately purchased were “substan-
tially identical” to the units that SPRE had procured
for them. Additionally, as SPRE points out, it was
during the 18-month interval between the abandoned
transaction and the consummated transaction that the
economic downturn occurred, so the price of the al-
legedly similar units may have dropped precipitously
during that time or defendants may have been able to
negotiate a lower price.

[6][7] Whether SPRE can be deemed to have
earned a commission on the abandoned fransaction is
also a question of fact to be decided on the evidence. A
broker may be entitled to a commission where the *98
buyer authorizes the broker to submit an offer to the
seller but subsequently fails to execute or arbitrarily
refuses to enter into a contract of sale (Duross Co. v.
Evans, 22 AD.2d 573, 257 N.Y.S.2d 674 [Ist
Dept. 1965); Pease & Elliman, Inc. v. Gladwin Realty
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Co., 216 App.Div. 421, 215 N.Y.8. 346 [Ist
Dept.1926]; Westhill Exports v. Pope, 12 N.Y.2d 491,
240 N.Y.S.2d 961, 191 N.E.2d 447 [1963] ). Moreo-
ver, a signed contract of sale is unnecessary to hold
defendants liable for the commission on the aban-
doned transaction, if SPRE can prove that it had an
implied contract with defendants, that a contract of
sale was prepared on terms that SPRE was authorized
by defendants to offer, and that defendants' refusal to
sign the contract of sale was arbitrary (see Duross Co.,
22 AD.2d at 573-574, 257 N.Y.8.2d 674; Westhill
Exports, 12 N.Y.2d at 497, 240 N.Y.8.2d 961, 191
N.E.2d 447). Defendants argue that SPRE failed to
allege that it was authorized by them to submit an
offer to the seller, but if it has or obtains evidence of
such authorization, SPRE may amend the complaint to
conform to the proof (CPLR 3025[¢c] ). Defendants’
contention that SPRE was not so authorized is also a
question of fact that should await discovery.

Finally, inasmuch as the allegations in the com-
plaint state a cause of action not for unjust enrichment
but for quantum meruit (see Edward S. Gordon Co, v.
Peninsula N.Y. Partnership, 245 A.D.2d 189, 190, 666
N.Y.8.2d 170 [1st Dept.1997] ), we note that a motion
to dismiss “must be denied if from the pleadings' four
corners factual allegations are discerned which taken
together manifest any cause of action cognizable at
law” (511 W. 232nd Owners Corp. v. Jennifer Realty
Co., 98 N.Y.2d 144, 152, 746 N.Y.S.2d 131, 773
N.E.2d 496 [2002] [internal quotation marks omitted]

).

Accordingly, the order of Supreme Court, New
York County (Charles E. Ramos, J.), entered Qctober
1, 2013, which denied defendants' motion to dismiss
the complaint pursuant to CPLR 3211(a)(1) and (7),
should be affirmed, with costs.

Order of Supreme Court, New York County
(Charles E. Ramos, 1.), entered October 1, 2013, af-
firmed, with costs.
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Getting a Brokerage Commission Paid
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BY ADAM LEITMAN BAILEY AND JEFFREY R. METZ

B

earned commissions.

rokers who deal with commercial proper-
ties are increasingly being denied their duly
Given the multi-million
transactions that are often involved in the world
of commercial real estate in New York City, these
commissions can be considerable and worth
fighting over.

Many of the commission disputcs commonly
involve the following facts: 1) the broker clairus
the commission has no exclusive agreement; 2)
he or she introduced the buyer or renter to the
property; and 3) the owner or seller had never
discussed commission terms. This common sce-
nario results from the face thac brokerage agree-
ments can be, and often are, oral and hence there
are no term sheets spelling out the commission
percentage.

Therefore, while cach particular controversy
will turn on its specific facts, there are certain ba-
sis principles and strategies that can be gleaned
from a review of the case law thart can help brokers
protect their rights to a2 commission.

The Basics

Under the common law, a broker is cntitled to
a commission when he procures a buyer who is
ready, willing and able to take title on the seller’s
terms, regardless of whether the sale actually takes
place. B.P Vance Real Estate, Inc. v. Tamir." “A
real estate broker is encitled to recover a commis-
sion upon establishing that he or she (1) is duly
licensed, (2) had a contract, express or implied,
with the party to be charged with paying the com-
mission, and (3) was the procuring cause of the
sale.” Marciano v. Ran Oil Company East, LLC*
quoting from Stanzoni Realty Corp. v. Landmark
Props. of Suffolk, Ltd.?

With regard to the second prong of the test, “the
contract of employment may be established either
by proof of an express original agreement chat the
services should be rendered, or by faces showing,
in the absence of such express agreement, a con-
scious appropriation of the labors of the broker”
Sibbald v. Bethlehem Iron Co.* Furthermore, a

brokerage agreement need not be exclusive; a bro-
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ker can carn a commission by showing that he was
the procuring cause of the completed transaction.
Friedland Realty v. Piazza.’> And, the agreement
need not be in writing to be effective. Broker-
age agreements are an exception to the Statute of
Frauds General Obligation Law §5-701.

The Court of Appeals has instructed that a bro-
ker is the procuring cause of a transaction when
he has established a “direct and proximate link,
as distinguished from one that is indirect and re-
mote, between the bare introduction and the con-
summacion” Greene v. Hellman.%

Somcwhat incongruously, however, to qual-
ify for a commission, the broker does not have to
be involved in the negoriation for the sale or the
completion thereof. It is sufficient that the bro-
ker creates an “amicable atmosphere” by “which
negotiations proceeded and generated a claim of
circumstances that proximately led to the deal.”
Hentze-Dor Real Estate, Inc. v. D’Allessio.”

Strategies

Of coursc, this is casicr said chan donc. So the
broker should employ to the following strategies
to protect his right to receive a duly earned com-
miss1o1m.

Strategy I: To be the procuring cause the
broker must demonstrate through words and
deeds that he actively participated in the con-
summation of the transaction. When there is
no written exclusive agreement for a broker to
rely upon, disputes over a commission may boil
down to a “he said/he said” stand-off. Thus, the
broker must show to the reviewing court thac he
was an integral part of the negotiations that led
to the consummation of the transaction. For ex-
ample, in Sioni & Partners, LLC v. Vaak Properties,
LLC?® a case where the broker had an exclusive
agreement, the court nonetheless found thar the

company was the procuring cause of a transac-
tion when it “called the properey to the buyer’s
attention and introduced the buyer to defendant,
it also provided information about the property
to the buyer, arranged for the buyer to visic the
property, and brought about the ultimate pur-
chase price.”

Similarly, in Sutton and Fdwards, Inc. v. 68-60
Austin Street Realty Corp.,’ the Appellate Division
granted summary judgment to a commercial bro-
ker on his claim for a commission in connection
with leasing of space to North Shore Hospital. In
so ruling, the court looked to the fact that “[t]he
plainciff presented exhaustive documentary proof
of its role in identifying the subject property as
suitable for the hospital’s nceds and in ncgotiat-
ing the terrus of the final lease entered into by the
hospital and the appellants.”

Moreover, in Joseph P Day Realty Corp. v
Chera," the Appellate Division reinseated a bro-
ker’s complaint against the lessor relative to a leas-
ing made to Beth Israel Medical Center (BI) when
the broker (i) arranged a conference call with the
defendants and their actorney informing them of
BI’s interest in the leasing space in the building,
(i) a dcfendant discussed with the broker the rent
he was secking and approved BI as an acceptable
tenant, (iii) provided comparables to formulate
the going rate, (iv) parcicipated in weekly negotia-
tions leading to an offer letter and (v) attended a
meeting between the defendants and BI to resolve
the disputes necessary to execute the lease. These
factors led the court to conclude that regardless of
the fact that no written agreement for a commis-
sion was in place, the broker “acted as a caralyst in
the resulting lease,” and the defendants accepted
the fruits of the broker’s labors in obtaining the
lease.

The take-away from these cases is chat it is criti-
cal for the broker to actively participate in as many
phases of the transaction as possible and to metic-
ulously mainrain a paper-trail of all his activiries.
Thus, after showing a clicnt a property, the bro-
ker should send the client an email summarizing
the inspection as well as inspections for any other
properties shown that day. Comparables should
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not be simply princted out and handed to the cli-
ent. Instead, send an cmail with the necessary ac-
rachments and ask if more follow up is needed.

In addition, after meeting with a client or the
scller’s agenc or landlord to discuss a property or
specific aspects of a transaction, follow with an
email documenting that the meeting took place
and summarize what was discussed, making sure,
of coursc, to highlight your participation. Thesc
simple steps are the key to success because as
Sioni, Sutton and Edwards and joseph P Day all
teach, courts place strong weight on documen-
tary evidence that illustrates how the broker in-
serted himself into the deal and led to its con-
summation. By the same token, the courts will
look to the absence of active participation or a
paper-trail in denying a brokerage claim.

For instance, in Douglas Elliman LLC v. Co-
coran Group Marketing,'" Douglas Elliman was
listed as an additional broker on a contemplated
sale of two cooperative units where Corcoran
was the sclling agent. The husband and wife who
were supposed to buy the units defaulted. Some
12 months later, the husband’s facher, through
his limited liability company purchased the units.
Douglas Elliman sought a commission arguing
that it should be considered a procuring cause of
the sale. The Appellate Division disagreed finding
that Douglas Elliman had no common law rights
because of a “lack of contact by Douglas Elliman
or its real estate agent with [the purchaser], or
any purchaser; the agent did not show [the pur-
chaser] the units; the lack of any attempted ne-
gotiations; and the lapse of approximately twelve
months after the initial deal failed.”

In like manner, in Good Life Realty, Inc v.
Massey Knakal Realty of Manbattan, LLC,'? the
Appellate Division found that the broker was not
the procuring cause of asale of a cooperative unit
when the broker “did not introduce the buyer to
the seller, did not show the unit to the buyer, did
not negotiate the sales price, did nor personally
sce the unit, did not attend the closing, and had
no contact with the broker exclusively respon-
sible for listing the property.”

Morcover, in Loeb Partners Realty v. Sears As-
socs., PC.,Y the plaintiff broker learned of the
availability of the space from the defendant ten-
ant. The tenant, in turn, had been informed of
the availability of the space from its attorney
and the landlord’s leasing agent. The attorney
and leasing agent showed the tenant the space.
Subscquently, the plaintiff sene the tenant a two-
page lease proposal but did nothing else. Several
months later, a lease was finally consummated as
a result of extensive negotiations between the ac-
torney and the leasing agent. The lease, a long
and complex document, differed greatly from the
plaintiff’s two-page proposal. Under these facts,
the Appcllate Division ruled that plaintiffs bro-

ker was not the procuring cause of the lease.

Finally, in Hirschfeld Properties, Inc. v. Juliano,"
another leasing situation, the plaintiff broker
“did nothing more than submit rwo pieces of
papers to defendants with respect to space that
defendants were already discussing with the land-
lord.” The court found that plaintiff was not che
procuring cause of the lease.

In these cascs, the brokers clearly believed that
they had earned an entitlement to a commission.
However, their inability to demonstrate their ac-
tive involvement and/or a sufficient paper-trail
doomed their right to a commission.

Strategy II: Demonstrate an amicable at-
mosphere, trust no one, and vigilantly moni-
tor the progtess of a transaction. Given the
frailties of human nature, competing brokers or
purchasers or sellers may act to cur the broker
out of a deal. Thus, it is imperartive that brokers
kecp monitoring the progress of a transaction af-
ter they have been cold that the deal did not go
through. This requires making addicional phone
calls to the affected parties, emails to them, and
reviewing listing sites. Also critical, it entails try-
ing to ascertain whether any future contract of
salcs or brokcrage agreement conrains an indem-
nification clause.

For example, in Buck v. Cimina," Caroline Van
Ess (who was a licensee real estate broker) came
to the plaintiff brokers office and met with an
agent. She rold him she was looking for a home
in a particular arca. The agent showed her sev-
eral propertics, one of which was that of defen-
dant Robert Cimino. After viewing the property
from the outside, Van Ess told the agenr that she
wanted to sce the inside. The broker contacted
Cimino, indicating that a potential purchaser
was available. The agent also inquired of the cur-
rent asking price. Arrangements to view the inte-
rior were set, but did not go forward. Nonethe-
less, the agent and Van Ess walked the grounds
and the agent filled in Van Ess on the number of
rooms of the housc, property taxes, the size of the
lot, and the like. Subsequently, Van Ess told the
agent that she was not inrerested in the Cimino
property or any others that were shown to her.
However, approximately two weeks later, the
plaindiff found that Van Ess had agreed to pur-
chase the Cimino home. Notably, the contract of
sale contained a handwritten provision whereby
Van Ess agreed to indemnify the Ciminos against
any claim made for a brokerage commission.
The broker sucd and the lower court dismissed
the complaint. The Appellate Division modified
finding that “plaintiff may be credited with set-
ting in motion the chain of circumstances that
proximately led to sale.”

In amiable atmosphere cases, it is all the more
imperative for the broker to have adequate docu-
mentation to demonstrate that he was respon-
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sible for bringing the parties together. Courts
will do cquity so long as the broker provides a
sufficient basis for the court to do so.

Strategy I1I: Find out the commission rates.
While it would appear that establishing a rate of
commission would be among the first marters
discussed, it is often left for another day. There-
fore, difficulties can arise where a brokerage
agrcement is silent on the rare of commission or
if the agreement is implied. But as the court ex-
plained in Kaplan-Belo Assoc. v. Cheng,'® “where
agreement is silent as to the specific amount of
commission, the [broker] is entitled to a com-
mission that is fair and reasonable.” A fair and
reasonable commission represents the custom-
ary rate in the community where the scrvices
are rendered. Despite these rulings, brokers’
cases would be strengthened by demonstrating
a commission amount agreed to.

Conclusion

In the high stakes world of commercial real
estate, the broker needs to be especially careful
to document by both words and deeds how he
was the procuring cause of a deal or created an
amicablc atmosphere that led to the deal. Active,
documented participation is a must to ensure
that in the event of a dispute, the broker can
prove to the court that he is entitled to a duly
earned commission.

Adam Leitman Bailey is the founding part-
ner of Adam Leitman Bailey, PC. Jeffrey R.
Metz runs the appcllate practice group at the
firm. Joanna C. Peck, an associate at the firm,
assisted in the preparation of this article.
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Brokerage—Broker Expended Significant Effort Locating Apartment For Buyers Who
Abandoned the Transaction and Purchased Another Apartment In the Same Building 18
Months Later—Test for Determining Whether Broker Was the "Procuring Cause" of a Real
Estate Transaction.

The issue in this case was whether the plaintiff broker (broker) had alleged facts "sufficient to
establish its entittement to a commission on the sale of real estate, where it expended significant
effort locating an apartment for buyers who abandoned the transaction and purchased another
apartment in the same building 18 months later." The court also clarified "the standard by which a
broker may be found to have been the 'procuring cause' of a real estate transaction." The court found
that the complaint sufficiently alleged that the plaintiff had been "a direct and proximate link between
the introduction of defendant buyers and the seller and the consummation of the transaction to
withstand defendants" motion to dismiss."

In early 2006, the defendants retained the broker to help them purchase an apartment. Although the
brokerage agreement was not reduced to writing, "the parties had an understanding that [broker]
would receive a commission after securing a residence that met defendants' expectations."”

The broker showed the defendants several apartments "over the first 18 months of the parties'
relationship." In or around October 2007, the broker introduced the defendants to a condominium
which was under construction. After the defendants expressed an interest in the building, the broker
brought them to the developer's office to view layouts and renderings and to the home of the
developer's principal to view an example of the developer's work. The defendants allegedly "fell in
love with the [p]roperty" and believed that "the developer's principal 'seem[ed] like a great guy."

The broker thereafter negotiated with the developer with respect to price, including "a post-purchase
discount" if there was a subsequent sale of "a similar unit at a lower price, and specific design
elements." The broker had also sent "a deal sheet to the developer...." The contemplated price for
two units was $11.5 million. Thereafter, the defendants, attorneys and the developer exchanged and
reviewed a purchase/sale contract (contract). The broker alleged that the contract embodied "the
same material terms as the deal sheet that [the broker] prepared.”

Additionally, the broker contracted several possible architects and ultimately introduced "an
internationally renowned architect, to defendants." The broker arranged for and attended a meeting
with the developer at defendants' summer home. The broker characterized such meeting "as
'successful." However, in late August 2008, the defendants "pulled out of the deal, stating that they
had changed their mind[s] and were no longer in the market for a new home." The broker emailed a

http://www.newyorklawjournal.com/printerfriendly/id=1202669431363 9/11/2014
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defendant eight months later to inquire whether the defendants had any renewed interest in '

purchasing a home, but she received no response. During such time, the broker continued to assist
the defendant wife in her search for a "commercial property" for her business. Moreover, the wife
“repeatedly confirmed that she and her husband were no longer seeking to purchase a residence and
that they had no lingering interest" in the building.

However, in February 2010, the defendants purchased a duplex condominium at the building,
comprised of a different unit than the ones they had previously sought to purchase. The broker
alleged that the defendants "deliberately concealed their intention to purchase property at [the
building] in order to avoid paying [the broker] a broker's commission." The broker thereafter
commenced an action, alleging "breach of implied contract and unjust enrichment." The defendants
moved to dismiss, asserting that the broker was not "the procuring cause of the real estate
transaction," nor that it was otherwise entitled to a commission. The defendants emphasized that they
never signed "the deal sheet or contract of sale for the first duplex, they ultimately purchased a
different duplex...for $6.5 million, and...[the broker] was not involved in the purchase of the second
duplex.”

The trial court denied the motion to dismiss, noting that the defendants may have returned to the
building "on a 'periodic basis' during the 18-month period between the abandonment of the first
transaction and defendants' ultimate purchase, which would evince a bad-faith termination of the
original transaction." The Appellate Division (court) affirmed.

The court explained that absent "an agreement to the contrary, a...broker will be deemed to have
earned his commission when he [or she] produces a buyer who is ready, willing and able to purchase
at the terms set by the seller.... A broker does not earn a commission merely by calling the property
to the attention of the buyer...." But a broker need not "have been the dominant force in the conduct
of the...negotiations or in the completion of the sale'.... Rather, the broker must be the 'procuring
cause' of the transaction, meaning that 'there must be a direct and proximate link, as distinguished
from one that is indirect and remote,’ between the introduction by the broker and the consummation of
the transaction."

The three departments of the Appellate Division, other than the First Department have held that "if a
broker 'does not participate in the negotiations, he must at least show that he created an amicable
atmosphere in which negotiations went forward or that he generated a chain of circumstances which
proximately led to the sale'...."

The court explained that although it had cited and quoted from cases that have used the phrase
"amicable atmosphere,” it had not "gone so far as to adopt that specific standard." The court had
suggested that a broker could be "the procuring cause if he or she 'brought' the parties together in an
amicable frame of mind, with an attitude toward each other and toward the transaction in hand which
permits their working out the terms of their agreement.” However, the court "more frequently and
recently applied the 'direct and proximate link' test...."

Moreover, "[tlhe Court of Appeals has not sanctioned the 'amicable atmosphere' or 'amicable frame of
mind' language. It ha[d], however, affirmed without opinion a finding that a broker was the procuring
cause where it 'generated a chain of circumstances which proximately led to' a lease transaction...."
The Court of Appeals held that the broker "must be the procuring cause" and "there must be a direct
and proximate link, as distinguished from one that is indirect and remote, between the bare
introduction and the consummation."”

The court opined that "[r]eliance on the creation of an 'amicable atmosphere in which negotiations
went forward' seems to ignore the proximity element of the 'direct and proximate link' test" and "this
continued deviation from the standard set forth by the Court of Appeals...has led to some confusion.”

http://www.newyorklawjournal.com/printerfriendly/id=1202669431363 9/11/2014
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14
In order to "reduce the confusion," the court reiterated that "the 'direct and proximate link' standard...
governs determinations of circumstances under which a broker constitutes a procuring cause within
the First Department." Such "standard requires something beyond a broker's mere creation of an
‘amicable atmosphere' or an 'amicable frame of mind' that might have led to the ultimate transaction."
However, the court explained that "a broker need not negotiate the transaction’s final terms or be
present at the closing...."

The court found that "even under the more exacting 'direct and proximate link' standard," "the
allegations...sufficiently state[d] that [the broker] was the procuring cause of defendants' purchase of
the second duplex." The broker "brought the defendants to the building on several occasions;
introduced defendants to the developer and attended several meetings between the developer and
defendants; reviewed floor plans with defendants; negotiated favorable terms...on the original units;
prepared a deal sheet...on the first duplex...; drafted a contract of sale; and connected defendants
with [an architect]...." The court found that such "actions...may have been a direct and proximate link
between the introduction of defendants to the developer and defendants' purchase of the second
duplex...." However, the court held that "[w]hether [the broker] was the procuring cause 'is a question
of fact'...."

The court also opined that even if the broker could not prove that it was the procuring cause, it may
prove that the defendants had terminated its activities "in bad faith...to escape the payment of the
commission.” Although 18 months had passed between "the abandonment of the first transaction and
the conclusion of the second transaction, whether defendants withdrew from the first transaction in
good faith [was] a question of fact to be decided on the evidence." The answer to such question "will
depend on when defendants renewed their interest in [the building] and recommenced negotiations
with the developer...."

The defendants may never have lost interest in the building, "but returned to it on a 'periodic basis,’
which would evince an intent to terminate the first transaction and exclude [broker] from the second
transaction to avoid paying a commission." At this stage of the litigation, the court could not
"definitively conclude whether defendants abandoned the first duplex negotiation in good faith."

Moreover, the court could not determine whether "the completed transaction was fundamentally
different from the abandoned transaction...." Although the price paid was less than half of the price of
the first duplex, the plaintiff alleged that "the two units they ultimately purchased were 'substantially
identical' to the units that [the broker] had procured for them." During "the 18-month interval between
the abandoned transaction and the consummated transaction...the economic downturn occurred, so
the price of the allegedly similar units may have dropped precipitously during that time or defendants
may have been able to negotiate a lower price."

The court further stated that whether the broker would be entitied to a commission on the abandoned
transaction was also a question of fact. "A broker may be entitled to a commission where the buyer
authorizes the broker to submit an offer to the seller but subsequently fails to execute or arbitrarily
refuses to enter into a contract of sale...." An executed contract "is unnecessary to hold defendants
liable for the commission on the abandoned transaction, if [the broker] [could] prove that it had an
implied contract with defendants, that a contract of sale was prepared on terms that [the broker] was
authorized by defendants to offer, and that defendants' refusal to sign the contract of sale was
arbitrary...."

The defendants argued that the broker "failed to allege that it was authorized...to submit an offer to
the seller." However, "if [the broker] has or obtains evidence of such authorization, [the broker] may
amend the complaint to conform to the proof." Thus, whether the broker was authorized to submit the
offer for the first duplex, was also a question of fact.
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Finally, the court stated that the complaint alleged "a cause of action not for unjust enrichmerifbut for
quantum meruit" and "a motion to dismiss 'must be denied if from the pleadings' four corners factual
allegations are discerned which taken together manifest any cause of action cognizable at law...."
Accordingly, the court affirmed the trial court's denial of the defendants' motion to dismiss.

Comment: Glen Lenihan, of Frydman, counsel for the broker, opined that "real estate brokers have
enormous protection under the law and this decision will benefit brokers and their clients by bringing
greater clarity as to when brokers are entitled to commissions." Wendy Michael of Jacob, Medinger &
Finnegan, counsel for the defendants, stated that "this decision was not appealed, since if the test for
'procuring cause' in the First Department is a 'direct and proximate link,' such test is favorable for
defendants."

SPRE Realty, Ltd. v. Dienst, 651671/13, NYLJ 1202656182977, at *1 (App. Div., 1st, Decided May
20, 2014); before Acosta, J.P., Andrias, Saxe, Freedman, Feinman, JJ. Decision by Acosta, J.
All Concur.

Copyright 2014. ALM Media Properties, LLC. All rights reserved.
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Miller-Francis v. Smith-Jackson, 113 A.D.3d 28, 976 N.Y.S.2d 34 (2013).
Lender Must Know About Circumstances of a Given Loan

Before this case, mortgagees enforcing their mortgages had only to establish the three elements
of a "bona fide encumbrancer for value": (1) bona fides; (2) an encumbrance; and (3) value.
Funding transactions automatically made them encumbrancers for value. Bona fides had been
nearly as automatic. Miller-Francis v. Smith Jackson changed well-settled law when it found
two factors that alone or together would put an encumbrancer on constructive notice that the
element of bona fide was missing.

Facts:

A homeowner who had a tax lien recorded against her property, conveyed title to her property to
defendant Maryann Smith-Jackson, in order to obtain a loan to pay off the tax lien. About a year
after the conveyance, the homeowner received foreclosure papers, addressed to defendant
George Henry, regarding her property. Henry had obtained title from Smith-Jackson, after the
homeowner had received the loan and conveyed title to Smith-Jackson. At Henry’s closing,
Henry signed the defendant-lender’s mortgage application and made statements that he had no
intention of buying the property and did not have enough money to pay a mortgage. The lender's
representative never examined Henry's paystubs, tax returns, or credit history before approving
his application. The lender also knew that the property was patently over-appraised. The lender
eventually brought a foreclosure action against Henry after Henry defaulted on the loan. After
learning of the conveyance and the mortgage, the homeowner brought this action to quiet title.
The lender moved for summary judgment, arguing that it was a good faith encumbrancer for
value, thus holding a valid mortgage on the subject property.

Issue:
The issue is whether a mortgage lender can ignore signs of a “foreclosure rescue” scheme if title

to the subject property seems to be in order.

Analysis:

The court found that the lender should have inquired further about the sale's and loan's
legitimacy because there was enough at the closing to alert the encumbrancer that something was
wrong. The rights of an encumbrancer for value are protected "unless it is evident that the
encumbrancer had previous notice of the fraudulent intent of its immediate grantor, or of the
fraud rendering void the title of such grantor. A mortgagee will be charged with constructive
notice if it is "aware of facts that would lead a reasonable, prudent lender to make inquiries of the
circumstances of the transaction at issue." If a "reasonable inquiry" would reveal some evidence
of fraud, then failure to "make some investigation" will divest the mortgagee of bona fide
encumbrancer status. A mortgagee may establish its status as a bona fide encumbrancer by
showing a title search evidencing a clear chain of title. “To raise an issue of fact in response, the
opposing party must offer evidence to justify requiring mortgagee to engage in an inquiry
regarding title or fraud.” Here, the defendants failed to establish their bona fide encumbrancer
status, as they did not provide a title search in official form. Even if the defendants had been
able to establish bona fide status, the Court found that the homeowner provided sufficient
evidence to establish notice of the underlying fraud. The homeowner showed that Henry signed



the loan application for the first time at closing, against standard practice. Furthermore, the
lender approved a loan to a buyer who had no intention of buying a home and was forced into
taking a loan he had no ability to repay, without examining common documents paystubs, tax
returns or credit history beforehand.

Decision:

The presence following factors individually or in conjunction will allow the Court to conclude
the existence of constructive notice regarding the lack of a bona fide purchaser: (i) non-standard
practices or unconventional methods used at a real estate closing; and (ii) suspicious aspects of
the transaction. Accordingly, "reasonably prudent encumbrancer" incorporates not only "knew
or should have known," but also "should have wanted to know." The Miller-Francis version of
the standard of "reasonable inquiry," is based not only on what was present, but indeed on what
was absent. If other courts follow Miller-Francis, lenders most likely will become stingy in
granting loans to the middle class.
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Synopsis

Background: Homeowner brought quiet title action against various parties allegedly
involved in a “foreclosure rescue” scheme. The Supreme Court, Bronx County, Fernanda
Tapia, J., denied mortgagee defendants' motion for summary judgment, and granted
homeowner's cross motion to lift the automatic stay of discovery resulting from the motion,
extend the deadline to file the note of issue, and extend the duration of the notice of
pendency.

HoldIngs: The Supreme Court, Appellate Division, Acosta, J., held that:

1 mortgagee defendants failed to make prima facie showing they were entltied to bona fide
encumbrancer status, and

2 motion court lacked authority to extend homeowner's notice of pendency.

Affirmed as modified,

West Headnotes (8)

Change View

1 Mortgages ' Constructive notice and facts putting on inquiry
A mortgagee will be charged with constructive notice of fraud if it is aware of facts
that would lead a reasonable, prudent lender to make inquiries of the
circumstances of the transaction at issue; if a reasonable inquiry would reveal
some evidence of fraud, then failure to make some investigation will divest the
mortgagee of bona fide encumbrancer status. McKinney's Real Property Law §
286.

2 Judgment - Liens and mortgages
A mortgagee may make a prima facie showing that it is a bona fide
encurnbrancer on a motion for summary judgment by presenting a title search
showing a clear chain of title; to raise an issue of fact in response, the opposing
party must offer evidence to justify requiring the mortgagee to engage in an
inquiry regarding title or fraud, for example, evidence that the moving party
possessed documents indicating that the opposing parly was in possession of
the properly. McKinney's Real Property Law § 266.

4 Judgment > % Documentary evidence or official record
Judgment . 7 Liens and mortgages
Mortgagee defendants, maving for summary judgment in homeowner's action
arising from an alleged "mortgage rescue” scheme, failed to make & prima facie
showing that they were entitled to bona fide encumbrancer status, by proffering a
title search that was neither an official search nor “certified” by the searching
company. McKinney's Real Property Law § 266; McKinney's CPLR 4523.

Judgment <« Admissibility
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4 Judgment " Defects and objections
While a party opposing summary judgment may be permitted to demonstrate
acceptable excuse for his failure to meet the strict requirement of tender of
evidentiary proof in admissible form, the movant is not accorded that luxury:; its
evidence must be in admissible form.

8 Judgment = Mortgages and secured transastions, cases involving
Triable Issues of fact existed as to whether mortgagee defendants had notice of
underlying fraud, precluding summary judgment that mortgagee defendants were
entitied to bona fide encumbrancer status in homeowner's action arising from an
alleged "foreclosure rescue”" scheme

6 Judgment ¢ Hearing and determination
Evidence in mortgagee defendants’ exclusive possession may have enabled
homeowner to present other triable issues of fact regarding mortgagee
defendants' entitlement to bona fide encumbrancer status, and therefore denial of
mortgagee defendants’ motion for summary judgment was warranted in
homeowner's actlon arising from an alleged “foreclosure rescue’ scheme.
McKinney's CPLR 3212(f).

7 LisPendens > Cancellation, discharge, or modification
Motion court lacked authority to extend plaintiff's notlce of pendency, where
plaintiff did not move for an extension until after the notice had expired.
McKinney's CPLR 6513.

8 Appeal and Error =% Nature or Subject-Matter of Issues or Questions
An appellate court may consider a legal argument not raised before the motion
court if the argument appears on the face of the record and could not have been
avoided If it had been raised.

Attorneys and Law Firms

*36 Delbello Donnellan Weingarten Wise & Wiederkehr, LLP, White Plains (Daniel G. Walsh
of counsel), and Belowich & Walsh LLP, White Plains (Daniel G. Walsh of counsel) for
appellants.

Legal Services NYC~Bronx, Bronx (Nicole Woods of counsel), for respondent,
GONZALEZ, P.J., MAZZARELLI, ACOSTA, RENWICK, JJ

Qpinion

ACOSTA, J.

The primary issue in this case is whether a mortgage lender can ignore signs of a
“foreclosure rescue” scheme simply because the title to the subject property appears to he
in order.” The issue arose in ihe context of a motion by defendants Mortgage Electronic
Registration Systems, Inc. (MERS) and Accredited Home Lenders, Inc, (Accredited) for
summary judgment dismissing the complaint as against them; the complaint seeks, among
other things, to quiet title. Because defendants’ evidence is not in admissible form, they fail
to establish prima facie that they are bona fide encumbrancers. In any event, plaintiff ralsed
triable issues of fact as to defendants' notice of the alleged fraud. Furlher, discovery has not
been completed, and plaintiff may be able to raise additional issues of fact upon gaining
access to evidence that remains in defendants' exclusive possession. Thus, Supreme Court
correctly denied defendants' motion. However, the court improperly granted plaintiff's cross
motion to extend her notice of pendency. because an expired notice of pendency cannot be
revived.

Facts and Procedural Bachground
Plaintiff and her mothar owhed their home outright until September 2004, when a tax lien of
more than $23,000 was recorded against the properly. In late 2004 or *37 early 2005,
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plaintiff was approached by her neighbor, defendant Kathy Dukes, who said she was aware
of the tax lien and knew someone who could help. Dukes introduced plaintiff to defendant
Maryann Smith—Jackson, who persuaded plaintiff to transfer ownership of the proparty to
her. Plaintiff, under the impression that she was merely acquiring a loan to help her pay the
tax arrears and improve her credit, conveyed title to Smith-Jackson in September 2005,
The transfer was recorded in the Office of the City Register of the Clty of New York on June
8, 2006.

Plaintiff made monthly mortgage payments to Smith-Jackson until late 2006, when she
unexpectedly received mall addressed to defendant George Henry, followed by foreclosure
papers. Unbeknownst to plaintiff, Smith—Jackson had conveyed title to Henry-a man who
apparently had no intention of purchasing a house, and who plaintiff alleges was the “straw
buyer” in the scam-on December 29, 2006 (the Henry closing). At the closing, Henry applied
for and obtained a loan from Accredited far the entire purchase price of $500,000.
Accredited thereby acquired a security interest in the form of @ purchase money mortgage
on the property; MERS was named on the mortgage as Accredited's nominee and the
mortgagee for purposes of the recording.

Henry's deposition testimony suggests that even he may have been a victim of the scheme,
since he was unwittingly coerced into purchasing plaintiffs house with a loan he claimed he
could not afford. At least one representative of Accredited was present at the Henry closing,
in addition to Smith—Jackson and several other (non-appealing) defendants. Henry had
never met anyone from Accredited and did not fully understand that he was purchasing a
home. In fact, he had not even seen the house before the closing and was unaware that
plaintiff was living there. Instead. Henry believed that Smith~Jackson and others were, for
some unexplained reason, helping him "sign for" a house despite his repeated statements
that he did not earn enough money to pay a mortgage.

An appraisal of plaintiffs home, provided al the Henry closing by nonparty Your Home
Appraisal Corp., was rife with errors indicative of fraud. For example, the appraiser
significantly reduced the square footage of comparable properties as a means to inflate the
value of plaintiffs house. Accredited recognized these errors, and its employee-reviewer
noted that "the estimaled value did] not appear to be supported” by the appraisal.
Consaquently, Accredited reduced the amount from $580,000 to $500,000 before appraving
Henry's loan.

Henry signed Accredited's [oan application for the first time at the closing. Although the
application states that he earned $10,500 per month, Accredited's loan file does not contain
proof of Henry's incame or credit hislory; there is no indication that Accredited requested or
examined Henry's paystubs, tax returns, or credit repoert. Despite the dearth of financial
information, Accredlted approved a loan to Menry in the amount of $500,000.

In April 2007, Accredited filed a foreclosure action against Henry for failure to make
mortgage paymeonts, After learning of the conveyance to Henry and Accredited's mortgage,
plaintiff commmenced this action on August 13, 2007, agalnst defendants and several other
parties purportedly involved in the plot. Of the seven causes of action asserted by plaintitf in
the complaint, three are relevant to this appeal: the claims sounding in equitable mortgage,
article 15 of New York Real Properly Actions and Proceedings Law (to quiet title by
compelling determination of claims to the subject property), and *38 Real Property Law §
329 (to have Smith—Jackson's and Henry's deeds, and defendants' mortgage, declared
void).

Plaintiff served discovery on Accredited, which only partially complied under threat of a
motion to compel. As discovery was under way, defendants moved for summary judgment,
arguing that Accredited was a good faith encumbrancer for value and that, therefore, they
maintained a valid mortgage on the subject property.

The motion court denied defendants' motion, finding material issues of fact related to
Accredited's actual or constructive knowledge of the fraud underlying Smith-Jackson's
conveyance of the property to Henry. In addition, the court granted plaintiffs cross motion to
lift the stay of discovery that was triggered by defendants' summary judgment motion, to
extend the deadline for filing the note of issue and to exiend the duration of plaintiff's natice
of pendency, which was originally filed in 2007 and had expired nearly a year before. Some
time after the notice of appeal was filed, nonparly West Coast Servicing, Inc. (West Coast)
acquired the mortgage as Accredited’s successor in interest.
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Discussion

Accredited's Status as a Bona Fide Encumbrancer

1 The rights of an encumbrancer for value are protected "unless it appears that [the
encumbrancer] had previous notice of the fraudulent intent of [its] immediate grantor, or of
the fraud rendering void the title of such grantor’ (Real Property Law § 266; Fleming-
Jackson v. Fleming, 41 A.D.3d 175, 838 N.Y.5.2d 506 [1st Dept.2007] ). A mortgagee will
be charged with constructive notice if it is "aware of facts that would lead a reasonable,
prudent lender to make inquiries of the circumstances of the transaction at issue” (Mortgage
Elec. Registration Sys., Inc. v. Rambaran, 97 A.D.3d 802, 804, 946 N.Y.S.2d 694 [2d
Dept.2012) [internal quotation marks omitted}; Anderson v Blood, 152 N.Y. 285, 293, 46
N.E. 493 [1897] [purchaser on natice if facts would "excite the suspicion of an ordinarily
prudent person] ). If a “reasonable inquiry” would reveal some evidence of fraud, then
failure to "make some investigation” will divest the mortgagee of bona fide encumbrancer
status (see Anderson, 162 N.Y. at 293, 46 N.E. 493; see also Rambaran, 87 A.D.3d at 804,
949 N.Y.S.2d 694).

2 A mortgagee may make a prima facie showing that it is a bona fide encurmbrancer by
presenting a itle search showing a clear chain of title (see Fleming, 41 A.D.3d at 176, 838
N.Y.S.2d 508; see also Fan-Dorf Props . Inc. v. Classic Brownstones Unlimited, L1.C, 103
A.D.3d 589, 880 N.Y.S.2d 99 [1st Dept.2013); Commandment Keepers Ethiopian Hebrew
Congregation of the Living God, Pillar & Ground of Truth, Inc. v 31 Mount Momis Park, LL.C,
76 A.D.3d 465, 908 N.Y.8.2d 1 [1st Dept.2010] ). To raise an issue of fact in response, the
opposing party must offer evidence to justify requiring the mortgagee to engage in an
inquiry regarding litle or fraud (see id ), for example, evidence that the moving party
possessed documents indicating that the opposing party was in possession of the property
(see Maiorano v. Garson, 65 A.D.3d 1300, 1302, 886 N.Y.5.2d 190 [2d Dept.2009] ).

3 4 Here, defendants failed to make a prima facie showing that they are entitled to
bona fide encumbrancer status because their proffered tille search was neither an official
search nor “certified” by the searching company (CPLR 4523). While the party opposing
summary judgment "may be permitted to demonstrate acceptable excuse for his failure to
meet the strict requirement of tender in admissible *39 form,” the movant is not accorded
that luxury; its evidence must be in admissible form (Zuckerman v. City of New York, 49
N Y.2d 857, 6§62, 427 N.Y.S.2d 595, 404 N.E.2d 718 [1980] ). Thus, because defendants’
title search is not in admissible form, it cannot be considered in support of their argument
that Accredited was a bona fide encumbrancer.

5 Even assuming that defendants had established bona fide encumbrancer status, they
would not be entitled to summary judgment because plaintiff has set forth evidence that
defendants had notice of the underlying fraud. For example, Henry applied for the loan for
the first time at the December 29 closing. In an attempt lo dismiss the significance of this,
defendants' attorney states that “the re-signing of the mortgage application by the borrower
is standard practice at a real estate closing.” This overlooks the fact that Henry did not re-
sign the application but, instead, signed it for the first time at the closing. If an initial
submission and signing of a mortgage application at a real estate ctosing is not standard
practice, then defendants must explain why this unconventional method did not excite
Accredited's suspicion that some nefarious activily tainted the transaction.

In addition, Accrediled approved a $500,000 loan to Henry-a “buyer” who had no intention
of purchasing a home and appears to have been coerced into attending the closing-without
any proof that he had an ability to repay it, Indeed, the record is devoid of evidence to
suggest that Accredited examined Henry's paystubs, tax returns, or credit history before
approving his loan application These suspicious aspects of the transactlon present issues
of fact pertaining to Accredited's knowledge of the foraclosure rescue scam.

The faulty appraisal also raises an inference that Accredited had notice of the underlying
fraud. Although Accredited reduced the loan amount after becoming aware of the overstated
appraisal, the fact that the initial appraisal was overstated would lead a reasonably prudent
lender to investigate further to determine whether the prospective borrower was involved in
a transaction free of fraud.

Had Accredited conducted a reasonable inquiry into the legitimacy of the sale by Smith—
Jackson to Henry, it could have discovered plaintiffs competing claim. Therefore, we cannot
rule as a matter of law that defendants are entitied to summary judgment.
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6  Moreover, denial of summary judgrment is warranted because defendants' maotion
curtailed the discovery process, and there may bs evidence in their exclusive possession
that would enable plaintiff to present other triable issues of fact (CPLR 3212[f] ). For
instance, plaintiff served interrogatories upon Accredited, asking for the names of
employees who were involved in the Henry closing. These interrogatories remain
unanswered, and plaintiff would likely seek to depose any of Accredited's employees who
approved Henry's foan. Those employees' impressions of the transaction, and how they
became involved in it, would indicate whether they knew or suspected fraud to have been
present. In addition, Henry's demeanar and statements, and those of the other defendants
who were present during the closing, might have suggested that the transaction was part of
a larger fraudulent scheme. For example, it is unclear whether Henry's statements of his
inability to pay a martgage were also made at the closing while Accredited was present.
Further discovery would provide needed clarification.

Plaintiff also demanded production of documents relating to Accredited's underwriting *40
policies and involvement in the Henry closing that may present issues of material facl.
However, those documents have hot been produced. In paricular, the underwriting policies
would be elucidative of whether Accredited would customarily approve a $500,000 loan
without verlfying the intended borrower's financial condition. If the company would ordinarily
deny such a loan application, then its approval of the loan to Henry would indicate that it
had at least an inkling that the conveyance was illagitimate.

Insofar as Accredited lacked knowledge of plaintiffs particular claim to the property, the
presence of fraud alone—even absent knowledge of the ultimate victim's identity—ought to
counsel a lender against proceeding with a transaclion without conducting a reasonable
inquiry. If Accredited had actual or constructive knowledge that the Henry closing was
blighted by fraud., its knowledge would be enough to render the protection of Real Property
Law § 266 inapplicable. That is an Issue of fact that merits denial of summary judgment
here. At the very least, plaintiff should be entitled to conclude discovery so that these
questions may be answered Plaintiff seeks specific evidence that would justify opposition to
defendants' motion, and thus the prospactive disclosure would not be a mere “fishing
expedition” (ses Auerbach v Bennett, 47 N.Y.2d 619, 636, 419 N.Y.S 2d 920, 303 N.F.2d
994 [1979]).

Plaintiff's Notice of Pendency

I 8 The motion court lacked the authority to extend plaintiff's notice of pendency,
because plaintiff did not move for an extension until after the notice had explred (see Matter
of Sakow, 97 N.Y 2d 436, 442, 741 N.Y.5.2d 175, 767 N_E.2d 666 [2002] ). Although
defendants did not raise this issue before the motion court, we may consider a legal
argument that appears on the face of the record and could not have been avoided if it had
been raised (see Vanship Holdings Lid. v. Energy Infrastructure Acquisition Corp , 85
A.D.3d 405, 408, 884 N.Y.5.2d 24 {1st Dept.2009] ). A notice of pendency is effective for
three years from the date of filing, and a court may grant a three-year extension upon a
plaintiff's motion “[blefore expiration of a period or extended period" (CPLR 6513). Plaintiff's
notice of pendency was originally filed in 2007 and thus expired in 2010. She did not move
to extend it until 2011.

Accordingly, the order of the Supreme Court, Bronx County (Fernando Tapia, J.), entered
on or about April 27, 2012, which denied defendants' motion for summary judgment
dismissing the first, sixth and seventh causes of action as against them, and granted
plaintiffs cross motion to lift the automatic stay of discovery resulting from defendants'
motion, extend the deadline to file the note of issue, and extend the duration of the notice of
pendency through August 31, 2013, should be modified, on the law, to deny that portion of
plaintiffs motion to extend the notice of pendency, and otherwise affirmed, without costs.

QOrder, Supreme Court, Bronx County (Fernando Tapia. J.), entered on or about April 27,
2012, modified, on the law, to deny that portion of plaintiffs motion to extend the notice of
pendency, and otherwise affirmed, without costs.

All concur.

Order, Supreme Court, Bronx County (Femando Tapia, J.}J, entered on or about April 27,
2012, modified, on the law, to deny that portion of plaintiffs motion to extend the notice of
pendency, and otherwise affirmed, without costs.

Opinion by Acosta, J, All concur.
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Order filed.
Parallel Citations

113 A.D.3d 28, 876 N.Y.5.2d 34, 2013 N.Y. Slip Op. 07821

Footnotes

1 Foreclosure rescue scams, plaintiff alleges, are often perpetrated by self-
described "experts” who prey upon vulnerable homeowners as foreclosure
looms. The “expert,” who offers to assist the homeowner in refinancing to
avert foreclosure, instead dupes the owner into transferring to the expert the
deed to his or her home. Eventually, the "expert” sells the property to a “straw
buyer" in order to reap a profit. This a significant problem in New York,
exacerbated by the subprime mortgage crisls of recent years {see Press
Release, Statewide "Loan Modification Scam Alert” Campaign Launched As
Part of NYS Consumer Protection Board's Annual Consumer Action Day [Mar,
4, 2010], available af http:/iwww.dfs.ny. gov/about/press/pr100304.htm ["With
the national foreclosure rate at an ail-time high of 8.85 percent, and the rate in
New York near 7,78 percent, many homeowners have turned to loan
modification or foreclosure ‘rescue’ companies for help—only to realize that
they've been scammed. These scam artists ... bilk homeowners out of money,
and often times their homes."] ). Some reports indlcate that foreclosure rates
are again on the rise in New York, underscoring New Yorkers' continued
susceptibility to the phenomenon of foreclosure rescue fraud (see e.g
QOrlando Lee Rodriguez, New York, New Jersey Emerge as Foreclosure
Leaders, Real Estate Weekly [June 26, 2013], avaifable at http:/www rew-
online.com/2013/06/28/new-york-new-jersey-emerge-asforeclosure-leaders
[(T)he New York City region now has one of the country's highest foreclosure
rates.... The rate now hovers around eight percent, double the natlonal
average."] [inlernal quotation marks omitted); Daren Blomquist, Five Local
Market Snapshots Show Erratic Housing Recovery, Forbes [Aug. 26, 2013],
avallable at http:/fwww. forbes.com/sites/darenblomquist/2013/08/26/five-local
-marketsnapshots-show-erratic-housing-recovery).

End of Document @ 2014 Thomson Reuters No claim to original I $ Government Works
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https://a.next.westlaw.com/Document/Ibacfe24f52ae11e39ac8bab74931929¢/View/Full Text.html?... 8/12/2014



New Dork Lae Tonrnal i

REALES

Wednesday, April 9th, 2014

TRENDS

TATE

‘Miller-Francis’

BY ADAM LEITMAN BAILEY AND DOV
TREIMAN

When the Empire destroyed the plan-
et Alderaan in Star Wars IV, Obi-Wan
Kenobi sensed “a great disturbance
in the Force, as if millions of voices
suddenly cried out in terror, and were
suddenly silenced” When the Appel-
late Division, First Department decid-
ed Miller-Francis v. Smith-Jackson,l
there was a great disturbance in the
Force known as stability in real estate
transactions, specifically the enforce-
ability of mortgages.

The Virtue of Stability

In Holy Properties v. Kenneth Cole
Productions,2 the Court of Appeals
wrote: Parties who engage in trans-
actions based on prevailing law must
be able to rely on the stability of such
precedents. In business transactions,
particularly, the certainty of settled
rules is often more important than
whether the established rule is better
than another or even whether it is the
“correct” rule. This is perhaps true in
real property more than any other area
of the law, where established prec-
edents are not lightly to be set aside.
Miller-Francis disregards this dictum.
Under previous law, courts nullified
mortgages written in favor of a mort-
gagee based on the mortgagee’s notice
of something amiss in the transaction.
Mortgagees enforcing their mortgag-
es had only to establish the three ele-
ments of a “bona fide encumbrancer
for value”: (1) bona fides; (2) an en-
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transactions automatically made them
encumbrancers for value. Bona fides
had been nearly as automatic. Mill-
er-Francis found two factors that alone
or together would put an encumbrancer
on constructive notice that the element
of bona fides was missing: (i) non-stan-
dard practices or unconventional meth-
ods used at a real estate closing; and (ii)
suspicious aspects of the transaction.

Miller-Francis Facts

While the lender was probably not
aware of the transaction’s eatlier
unsavory history, there was enough at
the closing to alert the encumbrancer
something was amiss.

The borrower first signed the mort-
gage application at the closing and
made statements there that he had no
intention of buying the property and
did not have enough money to pay
a mortgage. The lender’s representa-
tive never examined the borrower’s
paystubs, tax returns, or credit histo-
ry before approving his application.
Further, the lender knew the property
was patently over-appraised. The court
found that the lender should have

inquired further about the sale’s and
loan’s legitimacy, writing:

The rights of an encumbrancer for
value are protected “unless it appears
that [the encumbrancer] had previous
notice of the fraudulent intent of [its]
immediate grantor, or of the fraud ren-
dering void the title of such grantor” A
mortgagee will be charged with con-
structive notice if it is “aware of facts
that would lead a reasonable, prudent
lender to make inquiries of the circum-
stances of the transaction at issue.” If
a “reasonable inquiry” would reveal
some evidence of fraud, then failure to
“make some investigation” will divest
the mortgagee of bona fide encum-
brancer status. (citations omitted)

Hard Cases

Hard cases make bad law.3 The facts in
Miller-Francis are very hard. For some
trial judges, the court’s two-part inqui-
ry will likely find application to vastly
more benign facts in innocent work-
aday transactions. Some will down-
grade a requirement to be on guard
for outrageous irregularities to gener-
ally mandating detailed inquiry, even
on ordinary facts. Even allowing Mill-
er-Francis prophylactic virtues, more
cases must establish the threshold ex-
citing a prudent lender’s suspicions.

Earlier Rumblings

While Miller-Francis comes from the
idea of the “reasonably prudent lender”
or “reasonably prudent encumbranc-
er;’4 it makes the lender’s obligations
under this doctrine more pro-active
than any earlier standards. Consumer

advocates would claim the decision to
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be a logical extension of the earlier holdings; those favoring
stability in real estate would claim it has gone too far. Al-
though the court cites to Fleming-Jackson v. Fleming,5 for
the idea that notice of fraud voids the encumbrancer’s bona
fides, Fleming, itself did not void the encumbrance. Mill-
er-Francis introduces the idea of constructive notice with-
out citation, and then cites to MERS v. Rambaran,6 where
the lender had actual possession of mutually contradictory
documents. MERS required inquiry when there was actual
knowledge of a contradiction in the deal rather than mere
“constructive notice” as in Miller-Francis, when the deal
looked odd, but had nothing explicitly crooked on its face.

Constructive notice does previously appear in cases like
89 Pine Hollow Rd. Realty v. American Tax Fund,7 where
the presence of an outstanding lis pendens impugned the
purchaser’s bona fides. Unlike the “constructive notice”
that Miller-Francis finds from things like failure to ex-
amine pay stubs, by law, a lis pendens puts the world on
constructive notice of a cloud on title. This constructive
notice is a pure common law development, and regards
entirely private, that is to say, unrecorded, documents.

For Miller-Francis, “reasonably prudent encum-
brancer” incorporates not only “knew or should
have known,” but also “should have wanted to know”

Similarly, not reciting its facts, Booth v. Ameriquest,8 ruled
that if “a purchaser or encumbrancer (who) knows facts that
would ‘excite the suspicion of an ordinarily prudent person’
and fails to investigate, (then) the purchaser or encumbranc-
er will be chargeable with that knowledge which a reason-
able inquiry, as suggested by the facts, would have revealed”
Just recently, the Second Department reaffirmed thisprinci-
ple without setting forth its facts in Williams v. Mentore.9

A review of all the historical reported cases on this issue
has revealed only two instances when the court nullified a
mortgage as a result of a duty to investigate. One, 89 Pine
Hollow, supra, held a loan extinguishable for the seller’s ob-
vious fraud.10 The second, LaSalle Bank v. Ally,11 held a
loan inferior in lien priority to a later recorded mortgage
due to constructive notice of fraud. LaSalle Bank was the
first case to hold that a lender will be charged with con-
structive notice if it is aware of facts that would lead a rea-
sonable, prudent lender to make inquiries of the circum-
stances of the transaction. However, these cases build on the
idea that one has as a matter of law constructive notice of
the things in the public record and cast a duty of inquir-
ing into anomalies to which the public record points. This
is vastly different from the Miller-Francis duty of inquiry
into the purely private phenomena observed at the closing.
The Miller-Francis version of the standard of “reasonable
inquiry;” is based not only on what was present, but in-
deed on what was absent—the paystubs, tax returns, and
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credit history, an inquiry into the dog that failed to bark.12
In attempting to draw guidance from the stare decisis, we
have to be careful of such cases as Thomas v. LaSalle Bank,13
appearing to hold that the mortgage can be invalidated for
the mortgagee’s failure to abide by its duty of inquiry, without
stating what in the record gave rise to that duty. More than
a lack of recitation of the record, Thomas is on a motion to
dismiss for failure to state a cause of action rather than after a
trial or trial-equivalent like a motion for summary judgment.
On such a motion to dismiss, Thomas is complete-
ly in the mainstream, holding that “the complaint
is to be afforded a liberal construction, the facts al-
leged are presumed to be (rue, the plaintiff is afforded
the benefit of every favorable inference, and the court
is to determine only whether the facts as alleged fit within
any cognizable legal theory” Thus the case is allowed to go
to the discovery phase for what it may urn out to be, rather
than for what it did turn out to be.

In our other LaSalle Bank case, LaSalle Bank v. Ally,
supra, the validity of a mortgage hinged on the au-
thority of the so-called president of a corporation.
The Second Department, finding that the bank had failed
to make adequate inquiry of the signers actual author-
ity from the corporation, refused to accord to the encum-
brancer bona fide status. Here, the court noted, that the
would-be encumbrancer “also failed to offer evidence that
it lacked knowledge of facts that would lead a reasonable,
prudent lender to make inquiries of the circumstances
of the transaction at issue. Under the circumstances, (it)
possessed facts that would lead a prudent lender to inves-
tigate (the supposed presidents) purported corporate sta-
tus and authority to act on (the corporation’s) behalf, and
it is undisputed that (the encumbrancer) did not do so”
Therefore, the court made a rare finding that the subject
mortgage would be inferior to a later recorded mortgage.
Parsing this, it is hard to determine whether the encumbranc-
er had other information calling the “president’s” credentials
into suspicion or whether the court is casting a duty on the
encumbrancer to effect such a challenge on its own. The latter
would be greater precedential support for Miller-Francis, but
certainly not direct support as it is a question of checking cor-
porate credentials rather than whether a so-called purchaser
is really buying the property for which he is giving a mortgage.
In short, nothing in the previous stare decisis gives
genuine prior indication of the route Miller-Francis
is going to take, at least when the mortgagor is a nat-
ural person, especially not the cases to which the ca-
seitself cites. Only two very rare and fact-specific cases
have held that the subject mortgage would be nullified.

Applying the Standards
As is often the case in a new precedent with a new rule,
Miller-Francis announces new standards without equipping
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practitioners with a methodology for applying them. The
court writes, “If an initial submission and signing of a mort-
gage application at a real estate closing is not standard prac-
tice, then defendants must explain why this unconventional
method did not excite Accredited’s suspicion that some ne-
farious activity tainted the transaction.”(emphasis supplied)
The court assumes, probably correctly,
that something took place at the Miller-Francis closing
that was “not a standard practice” and was an “uncon-
ventional method.” This begs the questions: Who deter-
mines what is standard and what is conventional? And
how is that determination made? Are the conventions

and standards matters of fact to be proven at trial, thus
eluding summary judgment? Or are the conventions and
standards common knowledge a court can determine on
its own by reference to whatever authority it wishes? Or
are the conventions and standards things that can only be
proven by expert witnesses? There are hundreds of things
that take place in an ordinary mortgage closing that are
completely within the cultural expectations of the transac-
tional community, but for an outsider are utterly unknown
and unknowable except by experiencing enough closings
to share the expectations that make these things “stan-
dard” or “conventional”

Miller-Francis mantles such cultural expectations with
serious legal consequences, but does not provide the con-
nective tissue that gets them from unspoken expectations
to data that a litigator can argue, an author can brief, or a
judge can decide. Worse for the free flow of commerce and
its growth and expansion, Miller-Francis implies that now,
even the most benign introduction of a new or creative
way of handling things means that novelty impugns va-
lidity. It is as if Miller-Francis has taken a snapshot of the
early 21st century mortgage closing typical methodology
and frozen it for all eternity as the standard of all validity.
This, taken together with the hazards Miller-Francis places
before lenders can have the effect of forcing banks into
highly anti-consumer behavior.

Conclusion

If other courts follow Miller-Francis, lenders most likely
will become stingy in granting loans to the middle class.
Already existing in New York is a housing crisis where
for the first time in our nation’s history sons and daugh-
ters can no longer afford to buy a home that their parents
were able to do under similar financial constraints. The
American dream of saving money to buy that first home
has become more of a dream than a reality. isions like
Miller-Francis have the potential of further dampening
home ownership. We call upon our higher courts to revisit
this rule of law to come to a more just result. Or as Yoda
famously stated to a young Luke in “The Empire Strikes
Back”™: “Try not. Do. Or do not. There is no try”

Wednesday, April 9th, 2014
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Court Redefines Scope Of Licensing Agreements

Since at least as early as 1849, New York law has defined a license as the “authority to enter on
the lands of another, and do a particular act or series of acts, without possessing any interest in
the land.” Unlike a tenant who obtains the exclusive right to use and occupy the premises
pursuant to a lease in consideration of the payment of rent, a licensee obtains no interest in the
land, but only a revocable privilege to use it temporarily for a specified fee. Although the New
York courts recognized that “[i]t is sometimes difficult to distinguish between an easement, a
license, and a lease,” they have consistently held a license exists when (1) the owner retains
absolute control over the premises, (2) the owner supplies all of the essential services required
for the licensee’s permitted use of the premises, and (3) the owner may revoke the permitted use
of the premises “at will.”

Due to the frustration and delays in evictions that commercial landlords have suffered for
decades, practitioners have increasingly advised their clients to turn to licensing and self help
lease provisions to facilitate more swift and less costly eviction proceedings. After Union
Square Park Cmty. Coal., Inc. v. New York City Dep't of Parks & Recreation, commercial
property owners who wish to impose “license” terms that more readily resemble lease
provisions, which would otherwise have doomed “license” agreements under prior case law, may
now attempt to implement more expansive license agreements that give them the opportunity and
right to remove recalcitrant and/or undesirable licensees without resort to the lengthy, costly, and
frustrating litigation that so often characterizes landlord/tenant disputes.

Facts:

The City Parks Department entered an agreement with a private business corporation that
permits the corporation to operate a seasonal restaurant in the Union Square Park pavilion for a
term of fifteen years for an annual “license” fee over that term beginning at $300,000 and
increasing to a maximum of $450,000, or 10% of the annual gross profits of the restaurant,
whichever is greater. The agreement also obligates the restaurant owner to invest “at least
$700,000 in specified capital improvements.”

Issues:

The issues presented were (a) whether the restaurant constituted a non-park purpose and thereby
violated the public trust doctrine, and (b) whether the agreement between the Department and the
private business constituted a lease, not a license, and therefore whether the agreement amounted
to an unlawful alienation of parkland.

Decision:

The Court held (a) that the restaurant did not violate the public trust doctrine, and (b) that the
agreement was a valid license and not a lease. In holding that the agreement constituted a
license, and not a lease, the Court relied upon the following factors: (1) that the “language of the
agreement confirms what it purports to be — a revocable license,” (2) that the “Department
retained significant control over the daily operations of the restaurant, including the months and
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hours of operation, staffing plan, work schedules and menu prices,” (3) that the “use of the
premises is only seasonal,” (4) that use “is not exclusive even in the summer, as outdoor seating
is required to be available to the general public (with the exception of an area reserved for the
service of alcoholic beverages),” and (5) that the restaurant owner is “obligated to open the
pavilion to the public for community events on a weekly basis.” The Court also relied upon the
agreement’s requirements that the restaurant owner comply with extensive environmental
standards, “use Greenmarket vendors, offer culinary internships, and host charitable events.”
Most importantly, the agreement broadly allows the Department to terminate the license at will
so long as the termination is not arbitrary and capricious. The Court ruled that despite the 15-
year term and payment structure, the Department entered into a valid license arrangement with
the private corporation.”
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Opinion
*652 OPINION OF THE COURT

GRAFFEO, J.

Plaintiffs challsnge an agreement by the New York City Department of Parks and
Recreation to allow the operation of a restaurant in Unlon Square Park. We conclude that
plaintiffs fail to state a claim for a violation of the public trust doctrine and therefore affirm
the Appellate Division order dismissing the complaint.

**424 Unlon Square Park occupies approximately 3.6 acres in Lower Manhattan. Dating
back to the early 1800s, the park has been the site of various public gatherings, protests
and marches, and was deslignated as a national historic landmark by the Unlted States
Department of the Interior. A colonnaded pavilion, the structure at issue on this appeal,
stands in the paved plaza at the northern end of the park. In 2008, as part of a cltywide
restoration initiative, the New York City Department of Parks and Recreatlon (the
Department) renovated portions of the park, including the pavilion area. The project
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Included the future use of the pavilion as a restaurant to replace Luna Park, a cafe that had
operated in a space adjacent to the pavilion from 1994 until 2007,

In 2012, the Department executed a written "License Agreement” with Chef Driven Market,
LLC (CDM), which parmitted CDM to operate a seasonal restaurant in the pavilion for a
term of 15 years. The restaurant would be open from mid-April to mid-October each year,
from 7:00 A.M. until midnight on a daily basis. In return, CDM agreed to pay the City an
annual license fee of $300,000 in the first year (increasing to about $450,000 in the final
year) or 10% of annual gross receipts, whichever amount was greater, The agreement
further obligated CDM to outlay at least $700,000 in specified capital improvements.

The Department retained extensive contral over the daily operations of the restaurant
under the terms of the agreement. For example, the Department “must approve In advance
and in writing all plans, schedutes, services, hours of operation, menu items and prices as
well as all changes to services, menu items, *653 merchandise, and any increase in fees
and prices." The preapproved menu must include breakfast ltems ranging from $1.95 to
$15.95; brunch options costing $2.95 to $19.95; and lunch and dinner sandwiches and
entrees at prices of $8.95 to $33.95. Outdoor seating would remain open to the public as
well as paying customers. The agreement also required COM to use Unlon Square Park
Greenmarket vendors as suppliers and to offer a number of community prograrns, including
free weekly educational programs; at least 10 annual charity fundraising events; and
culinary internships for local students. Finally, the agreement contains a broad termination
clause In favor of the Department:

“[Tlhis License is terminable at will upon written notice by the
Commissloner at any time; however, such termination shail not be arbitrary
and capricious. Such termination shall be effective twenty-flve (25) days after
the date of such written notice ... In addition, in the event this License
Agreement is terminated, [the Department] will not reimburse Licensee's
unamortized capital improvement cost "

Plaintiffs Unlon Square Park Community Coalitlon, Inc. and several individuals brought
this action against the Department, its Commissioner, the City of New York and CDM
(collectively, the Department) sesking a declaratory judgment and Injunctive relief
restraining the Department from altering the park pavilion to accommadate the restaurant
under the public trust dectrine, As relevant to this appeal, plaintiffs asserted two claims: (1)
the restaurant constituted a nonpark purpose and was unlawful absent leglslative approval
and (2) the agreement between the Department and COM constituted a lease, not a
license, thereby amounting to an improper alienation of park-land. ! *4425 Plaintiffs moved
for a preliminary injunction and the City cross-moved to dismiss the complaint under CPLR
3211(a)(1) and (7). The City contended that the restaurant served a valid park purpose by
providing a unique, reasonably-priced dining experience that would promote park safety
during evening hours when the park would otherwise be less heavily trafficked, and that the
documentary evidence demonstrated that the agreement was a valid license.

*654 Supreme Court granted plaintiffs' request for a preliminary injunction and denied the
City's cross motion to dismiss (38 Misc.3d 1215[A], 2013 N.Y. Slip Op. 50110[U], 2013 WL
308912 [2013] ). The Appellate Division reversed, denied the motion for a preliminary
injunction and granted dismissal of the complaint, concluding that the seasonal restaurant
did not violate the public trust doctrine and that the concession agreement was a revocable
license terminable at wlll, not a lease (107 A.D.3d 525, 966 N Y.S.2d 669 [1st Dept.2013] ).
We granted plaintiffs leave to appeal (21 N.Y.3d 1070, 974 N.Y.S.2d 317, 997 N.E.2d 142

[2013]).

1 2 Under the public trust doctrine, dedicated parkland cannot be converted to a
nonpark purpose for an extended period of time absent the approval of the State Legislature
(see Friends of Van Cortlandt Park v City of New Yorl, 95 N.Y.2d 623, 630, 727 N.Y.S.2d
2,750 N.E.2d 1050 [2001] ).2 Plaintlffs, supported by various amici curiae, acknowledge
that it is possible for a restaurant to serve a park purpose, but assert that each food
establishment must be assessed on a case-by-case basls under a flexible, muitifactor
analysis. They contend that the relevant factors in this case indicate that the pavilion
restaurani proposed by the Dapartment would not serve valid park purposes because
Union Square Park is too small to host a restaurant; there are already a number of
restaurants in the immediate vicinity; the menu offerings are too expensive; and the pavilion
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area could be put to better neighborhood use, e.g., as a site for public speaking and
discourse, or dance and yoga classes.

Plaintiffs' position, however, is inconsistent with 795 Fifth Ave. Corp. v. City of New York, 15
N.Y.2d 221, 257 N.Y.S.2d 921, 205 N.E.2d 850 (1965), our most recent precedent involving
a challenge to the placement of a restaurant in a city park under the public trust doctrins. In
that case, plaintiffs brought suit to enjoin construction of a restaurant in Central Park,
asserling that the public trust doctrine would be violated because the new structure would
result in the destruction of 22,000 acres of rural area; there were numerous eating and
drinking establishments in the vicinity; the corner was already heavily cangested; and the
proposed restaurant would principaily serve pedestrians entering from the adjacent street
rather than park patrons. Following a bench trial, the irial court rejected plaintiffs’ claims and
concluded that the restaurant served a legltimate park purpose. In reaching its decision, the
trial court relied on a number of considerations, including that the undeveloped area was
unused and *655 unsightly; the menu prices were reasonable; and the restaurant would be
housed in an attractive glass-enclosed pavilion, which would "enhance the beauty and
natural appeal of the southeast corner of Central Park" (40 Misc.2d 183, 190, 242 N.Y.8.2d
961 [Sup.Ct., N.Y. County 1963} ).

**4£26 When 795 Fifth Ave. reached us on appeal, we affirmed, but on broader grounds. We
began by acknowledging that the "Park Commissloner is vested by law with broad powers
for the maintenance and improvement of the city's parks” and that judicial interference
would be “justified only when a tolal lack of power is shown” (15 N.Y.2d at 225, 257
N.Y.S.2d 921, 205 N.E.2d 850 [internal quotation marks and citation omitted] ). In other
words, although it is for the courts to determine what is and is not a park purpose, we
recognized that the Commissloner enjoys broad discretion to choose among alternative
valld park purposes. Observing that restaurants have long been operated in public parks,
we rejacted plaintiffs’ public trust claim, holding that they could show only a “difference of
opinion” as to the best way to use the park space and that this “mere difference of opinion
[was] not a demanstration of illegality” (ic/.). Without showing the “type and location of the
restaurant to be unlawful," we concluded, plaintiffs could not prevail (id. at 226, 257
N.Y.S.2d 921, 205 N.E.2d 850). We therefore found it unnecessary to consider the myriad
factors the trial court had relied upon, including whether the building was well-designed and
would replace a neglected area of the park.

Although there are significant differences in the slze, characteristics and uses of Central
Park and Union Square Park, we perceive no meaningful distinction between 795 Fifth
Ave. and the case before us in the application of the public trust doctrine. Plaintiffs ask us to
apply a flexible standard that takes into conslderation a number of fact-specific criteria in
deciding whether a given restaurant serves a park purpose, yet we eschewed that
approach in 735 Fifth Ave. Even accepting as true the allegations in plaintiffs' complaint,
their claims are substantially similar to the ones we found insufficient in 795 Fifth Ave.
Plaintiffs have a different view of the best use of Unlon Square Park and its pavilion in
particular, but this difference of opinion, without more, does not demonstrate the illegality of
the Department's pian. Put differently, plaintiffs have not demonstrated that the "type and
location” of the restaurant are unlawful. While we leave open the possibility that a particular
restaurant might not serve a park purpose In a future case, we conclude that the restaurant
here does not run afoul of the public trust doctrine for lack of a park purpose.

3 *656 Alternatively, plaintiffs argue that the restaurant plan is unlawful even if it serves
a park purpose because the agreement belween the Department and CDM is a lease
rather than a license. They assert that the document in question, though denominated a
license, is in realily a lease—an lllegal atienation of parkland. The Department rasponds
that, read as a whole, and particularly in light of the broad termination clauss, the
agreament evinces a valid license, not a lease.

4 \We have stated that parkland cannot be leased, even for a park purpose, absent
legislative approval (see Van Cortlandt Park, 95 N.Y.2d at 630, 727 N.Y.5.2d 2, 750 N.E.2d
1080; see also General City Law § 20[2] [providing that "the rights of a city in and to its ...
parks ... are hereby declared to be inalienable"] ). The Department may, however, execute
a license ar permit for a park purpose without violating the public trust doctrine (see Miller v.
City of New York, 15 N.Y.2d 34, 37, 255 N.Y.8.2d 78, 203 N.E.2d 478 [1964] ["Since the
property was as a park impressed with a trust for the public it could not without legislative
sanction be alienated or subjected to anything beyond a revocable permit”] ). The decisive
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question on plaintiffs' second claim, therefore, is whether the agreement between the
Department and CDM constitutes a lease or a license.

5 6 7 8 427 A document is a lease “If it grants not merely a revocable
right to be exercised over the grantor's land without possessing any interest therein but the
exclusive right to use and occupy that land” (id. at 38, 255 N.Y.S.2d 78, 203 N.E.2d 473). It
is the conveyance of "absolute control and possession of property at an agreed rental which
differentiates a lease from other arrangements dealing with property rights” (Feder v
Caliguira, 8 N.Y.2d 400, 404, 208 N.Y.S.2d 970, 171 N.E.2d 316 [1960] ). A license, on the
other hand, is a revocable privilege given “to one, without interest in the lands of another, to
do one or more acts of a temporary nature upon such lands” (Trustees of Town of
Southampton v. Jessup, 162 N.Y. 122, 126, 56 N.E. 538 [1900); see also Lordi v County of
Nassau, 20 A.D.2d 658, 659, 246 N.Y.S.2d 502 [2d Dept.1964), affd without op. 14 N.Y.2d
689, 250 N.Y.S.2d 54, 199 N.E.2d 155 [1964) ["Generally, contracts permitting a party to
render services within an enterprise conducted on premises owned or operated by another,
who has supervisory power over the method of rendition of the services, are construed to be
licenses"] ). That a wriling refers to ltself as a license or lease is not determinative; rather,
the true nature of the transaction must be gleaned from the rights and obligations set forth
therein. Finally, a broad termination clause reserving to the grantor “the right to cancel
whenever it decides in good faith to do 0" is strongly indicative of a license as opposed to a
lease (Miller, 15 N.Y.2d at 38, 255 N.Y.S.2d 78, 203 N.E.2d 478).

[2]*657 Here, the language of the agreement confirms that it is what it purports to be-~a
revocable license. The Department retained significant control over the daily operations of
the restaurant, including the months and hours of operation, staffing plan, work schedules
and menu prices, Moreover, CDM's use of the premises is only seasonal, and is not
exclusive even in the summer, as outdoor seating is required to be available to the general
public {with the exception of an area reserved far the service of alcoholic beverages) and
CDM is obligated to open the pavilion to the public for community events on a weekly basis.
The agreement also contains numerous environmeantal and community-based provisions.
Aside from complying with extensive envirenmental standards, CDM is required, for
example, to use Greenmarket vendors, offer culinary intermships and host charitable events,
More importantly, the agreement broadly allows the Department to terminate the license at
will so long as the termination is not arbitrary and capricious. Consequently, despite the 15—
year term and payment structure, we agree with the Department that it entered into a valid
license arrangement with COM.

In sum, the Department's grant of a license to CDM to operate a seasonal restaurant in the
Union Square Park pavilion, without legislative approval, was lawful under our precedents.

Accordingly, the order of the Appellate Division, insofar as appealed from, should be

affirmed, with costs.

Chief Judge LIPPMAN and Judges READ. SMITH, PIGOTT, RIVERA and ABDUS—
SALAAM concur.
Order, insofar as appealed from, affirmed, with costs.

Parallel Citations

22 N.Y.3d 648, 8 N.E.3d 797, 985 N.Y.S.2d 422, 2014 N.Y. Slip Op. 01207

Footnotes

A Plaintiffs brought a third claim against the Department and Urban Space
Holdings. Inc. refating to the use of another section of Unlon Square Park for
a holiday market. Plaintiffs do not press this claim on appeal and we therefore
do not address it.

2 It is undisputed that the Department did not obtain legislative authorization for
the restaurant.
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Court Grants License To Change Licensing Law Rules

BY ADAM LEITMAN BAILEY ANDJOHN M. DESIDERIO

Since at least as early as 1849, in the
case of Dolittle v. Eddy,1 New York law
has defined a license as the *“authority to
enter on the lands of another, and do a par-
ticular act or series of acts, without pos-
sessing any interest in the land.” Unlike a
tenant who obtains the exclusive right to
use and occupy the premises pursuant to
a lease in consideration of the payment of
rent, a licensee obtains no interest in the
land, but only a revocable privilege to use
it temporarily for a specified fee. Although
the court in Dolittle recognized that “[i]tis
sometimes difficult to distinguish between
an easement, a license, and a lease,” the
authors of this article, nine years ago, pub-
lished a thorough review of the case law
distinguishing leases from licenses,2 and
we noted that New York courts had con-
sistently held a license exists when (1)
the owner retains absolute control over
the premises,3 (2) the owner supplies all
of the essential services required for the
licensee’s permitted use of the premises,4
and (3) the owner may revoke the permit-
ted use of the premises “at will.”5 Since
then, due to the frustration and delays in
evictions that commercial landlords have
suffered for decades, practitioners have
increasingly advised their clients to turn to
licensing and self-help lease provisions to
facilitate more swift and less costly evic-
tion proceedings.

In February of this year, in Union Square
Park Community Coalition, v. New York
City Department of Parks and Recreation,6
the New York Court of Appeals appears to
have redefined and narrowed the limits of
what distinguishes a license from a lease
by expanding the scope of what may be
deemed a license.7 In doing so, the court
adopted an approach it had never previ-
ously used in such cases. By seemingly
setting aside the traditional rule distin-
guishing a lease from a license, the court
has made it much easier for landowners

Adam Leitman Bailey  John M. Desiderio

to require that users of their premises be
subject to controls that traditionally have
been included only in leases.

Factors Considered

In Union Square, the court approved an
agreement between the City Parks Depart-
ment and a private business corporation
that permits the corporation to operate a
seasonal restaurant in the Union Square
Park pavilion for a term of 15 years for
an annual “license” fee over that term be-
ginning at $300,000 and increasing to a
maximum of $450,000, or 10 percent of
the annual gross profits of the restaurant,
whichever is greater. The agreement also
obligates the restaurant owner to invest
“at least $700,000 in specified capital im-
provements.” At issue were (a) whether
the restaurant constituted a non-park
purpose and thereby violated the public
trust doctrine, and (b) whether the agree-
ment between the department and the
private business constituted a lease, not a
license, and therefore whether the agree-
ment amounted to an unlawful alienation
of parkland. The court held (a) that the
restaurant did not violate the public trust
doctrine,8 and (b) that the agreement was
a valid license and not a lease.

In holding that the agreement com-
stituted a license, and not a lease, the
court relied upon the following factors:
(1) that the “language of the agreement
confirms what it purports to be—a revo-
cable license,” (2) that the “Department
retained significant control over the daily
operations of the restaurant, including the
months and hours of operation, staffing

plan, work schedules and menu prices,”
(3) that the “use of the premises is only
seasonal,” (4) that use “is not exclusive
even in the summer, as outdoor seating
is required to be available to the general
public (with the exception of an area re-
served for the service of alcoholic bever-
ages),” and (5) that the restaurant owner
is “obligated to open the pavilion to the
public for community events on a week-
ly basis.”

The court also relied upon the agree-
ment’s requirements that the restaurant
owner comply with extensive environ-
mental standards, “use Greenmarket
vendors, offer culinary internships, and
host charitable events.” In conclusion,
the court said: “More importantly, the
agreement broadly allows the depart-
ment to terminate the license at will so
long as the termination is not arbitrary
and capricious,” and, “Consequently,
despite the 15-year term and payment
structure, we agree with the depart-
ment that it entered into a valid license
arrangement with [the private corpora-
tion].” (Emphasis added).

Eschewing Precedent

In so ruling, the court ignored its ear-
lier precedent in Miller v. City of New
York,9 a case with facts virtually “on all
fours” with Union Square. In Miller, the
court had held that an agreement allow-
ing a private corporation to construct a
golf-driving range, with accessory shops
and a parking lot, on public park land,
and to operate the enterprise on a percent-
age rental basis for 20 years, with certain
“revocable” termination rights reserved
to the Parks Commissioner, which were
not exercisable “at pleasure,” was

as a matter of law and on its face...a
lease and not a mere revocable license
or grant of a privilege or concession to
do particular acts appropriate in a public
park and subject to appropriate power in
the commissioner to control the opera-
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tion and revoke the grant at will.

Contrary to the reasoning given by the
court in Union Square, the court in Miller
held: (1) that a “document calling itself
a ‘license’ is still a lease if it grants not
merely a revocable right to be exercised
over the grantor’s land without possess-
ing any interest therein but the exclusive
right to use and occupy that land,” (2) that
controls, such as “prices, times of opera-
tion and choice of employees, etc., rather
strict and detailed |are] but no more than
would be reasonably demanded by a care-
ful owner as against a lessee for such a
business use and for so long a term,” and
(3) that a termination clause which is not
“revocable-at-pleasure” is not truly exer-
cisable “at will.”

Similar to the situation in Miller, the
restaurant in Union Square necessarily
has exclusive occupancy to park premises
for its kitchen and bar facilities; the only
exception to exclusivity being certain
outdoor seating in the summertime, a re-
quirement that can hardly impinge on the
restaurant’s otherwise broad exclusive oc-

cupancy of the park pavilion and one that,
in the long run, may even serve the restau-
rant’s commercial interests. And, as Mill-
er noted, the controls over the restaurant’s
hours of operation, prices, and staffing do
not necessarily turn a lease into a license.

Finally, as in Miller, the agreement with
the restaurant is not truly terminable “at
will,” as the agreement requires that any
termination by the city not be “arbitrary
and capricious,” a standard that subjects
any decision by the city to cancel the “li-
cense” to possible reversal and/or dam-
ages after judicial review. Moreover, the
agreement’s requirement of the restaurant
owner for $700,000 in capital improve-
ments is certainly unlike the typical li-
cense situation where the licensor pro-
vides all of the essential services required
for the use of the premises.

Implications

Contrary to the holding in Miller, Union
Square provides authority for commer-
cial property owners (a) to grant licensees
more exclusive use and possession of the
licensed premises without granting them
an interest in the property, (b) for lengthier
periods of time than in the typical license

agreement granted prior to Union Square,
and (c) for “fees” that may be for amounts
that would more typically be expected in
rental agreements. Commercial property
owners who wish to impose “license”
terms that more readily resemble lease
provisions, which would otherwise have
doomed “license” agreements under prior
case law,10 may now attempt to imple-
ment more expansive license agreements
that give them the opportunity and right
to remove recalcitrant and/or undesirable
licensees without resort to the lengthy,
costly, and frustrating litigation that so of-
ten characterizes landlord/tenant disputes.

Union Square may enable such owners
to terminate a licensee’s occupancy and/or
to use reasonable self-help to remove the
licensee from the premises “at will.”

It appears, therefore, that, in Union
Square, seemingly in an effort to affirm
the power of the city government to de-
termine the best way to use its park space,
the Court of Appeals has eschewed its own
precedent and that of other courts, regard-
ing the Jongstanding legal distinction be-
tween licenses and leases. Unless Union
Square is limited to its own particularized
facts as applied to future cases, the court
will have, perhaps unwittingly, redefined
the legal landscape for real estate attor-
ncys in drafting and ncgotiating licenses
for the use of commercial property.

ENDNOTES:

1. 7 Barb. 74 (Supreme Court, New
York County, 1849).

2. See Bailey & Desiderio, “Iandlords
May Entirely Eliminate Leasing,” NYLJ,
April 13,2005.

3. See Karp v. Federated Department
Stores. 301 AD2d 574,754 NYS2d 27 (2d
Dept. 2003).

4. See Nextel v. Time Management Cor-
poration, 297 AD2d 282, 746 NY S2d 169
(2d Dept. 2002).

5. See Ark Bryant Park v. Bryant Park
Restoration, 285 Ad2d 143, 730 NYS2d
48 (1st Dept. 2001).
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7. For a more full discussion of how

ourts have distinguished licenses from
leases, see Bailey & Desiderio, “Land-
dlords May Entirely Eliminate Leasing,”
NYLJ, April 13,2005.

8. The court said that the public trust
doctrine question was governed by its ear-
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9. 15NY2d 34 (1964).

10. See fn. 7, supra.



37

First Horizon Home Loans v. New York City Envtl. Control Bd., 118 A.D.3d 875, 989
N.Y.S.2d 39 (2014).

ECB: Reasonable Attempt At Personal Service Is A Must

New York City Charter §1049-a (§1049-a) charters the New York City Environmental Control
Board (ECB). Among the agencies issuing ECB adjudicated notices of violations (NOV) are:
Department of Buildings, Department of Environmental Protection, Fire Department,
Department of Health & Mental Hygiene, Landmarks Preservation Commission, Department of
Parks & Recreation, Police Department, Department of Sanitation, and Department of
Transportation. Under the Charter, NOVs must be served in the same manner as provided by
New York CPLR article 3 or Business Corporation Law article 3. Under article 3, service of
process must be made either by personal delivery, by serving someone of suitable age and
discretion at the person’s actual home or business and by mailing the same to the person’s last
known business or home address, or by nailing and mailing the NOV.

Some of the aforementioned agencies also have their own methods for service of process in their
enabling laws. For instance, the New York City Department of Violations (DOB) may serve an
NOV by: (1) delivering it to someone employed by the respondent on or in connection with the
property where the violation occurred, or (2) fastening such notice in a conspicuous place to the
property where the violation occurred. In First Horizon Home Loans v. New York City Envtl.
Control Bd, the Court decided that these two exceptions may not be used unless the DOB has

first made a reasonable attempt ery. To const pt"
under §1049-a, the server must is serving, an ow
the service requirements for th and properly of

service that a reasonable attempt at personal service was made on an individual authorized to
receive process.” A "reasonable attempt" requires "at least two attempts at personal service, one
during normal working hours and one attempt when a person working normal business hours
could reasonably be expected to be home."'°

Facts:

The DOB issued a notice of violation, which alleged that First Horizon Home Loans (Horizon),
engaged in the unlawful use of an apartment located on property that it owned and a hearing was
scheduled to be held before the ECB. When Horizon failed to appear, the ECB issued a default
judgment and imposed a penalty of $24,000. A few months later, Horizon requested a new
hearing, arguing that the default judgment should be vacated because it did not receive notice of
the alleged violation, and that the DOB’s method of service for the notice of the violation was
improper. When the ECB denied the request, Horizon subsequently commenced an Article 78
proceeding to review the ECB’s refusal to vacate Horizon’s default.

Issue:

" If it is an entity, the server needs to determine what type.

® Which can be found in either CPLR Article 3 or BCL Article 3.

® Gallo v. City of New York, 36 Misc.3d 1204(A) (2012) (including providing specifics as to what sort of reasonable
attempts at personal service were made).

' Oparaji v. City of New York, 2011 N.Y. Slip Op. 33265(U) (Sup. Ct. 2011).
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The issue is whether the ECB provided proper notice of a violation and hearing to Horizon.

Analysis:

The ECB failed to provide proper notice of a violation and hearing to Horizon. Horizon
established that it hadn’t received the NOV, and the ECB failed to show that before making
substituted service, it made a reasonable attempt to comply with the service rules provided in
article 3 of the CPLR and the Business Corporation Law. According to the affidavit of service,
the issuing officer merely knocked and posted the NOV to the front door. This was not enough
to constitute a reasonable attempt at personal delivery since the issuing officer only made one
attempt. The Court then stated, “The failure to make any effort at personal service runs afoul of
the New York City Charter’s directive that a ‘reasonable attempt’ at personal service be made
prior to resort to alternative means of service.” As a result, the Court granted Horizon’s motion
to vacate the ECB’s default judgment against it.

Decision:
The ECB must make reasonable attempts to personally serve a notice of violation before

resorting to a method of substituted service.
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First Horizon Home Loans v. New York City Environmental Control Bd.
Supreme Court, Appellate Division, Second Department, New York June 18,2014 118 AD3d 875 989NY S2d 39 2014 NY Slip Op 04485 (ApprRELATED TOPICS
View New York Official Reports version Process
118 A.D.3d 875 Substiluted Service Provisions of Statutes

Supreme Court, Appellate Division, Second Department, New York. and Rules of Civil Procedure

In the Matter of FIRST HORIZON HOME LOANS, respondent,
V.
NEW YORK CITY ENVIRONMENTAL CONTROL BOARD, appellant.

June 18, 2014.

Synopsis

Background: Foreign corporation commenced proceeding pursuant to Article 78, seeking
review of the New York City Environmental Control Board's refusal to vacate the
corporation's default in appearing at a hearing on the corporation's allegedly unlawful use of
an apartment on property that it owned. The Supreme Court, Queens County, Weiss, J.,
vacated the corporation's default in appearing The Board appealed.

Holding: The Supreme Court, Appellate Division, held that the Board failed to demonstrate
that it made reasonable attempts to personally serve the notice of violation before resorting
to a method of substituted service.

Affirmed

West Headnotes (2)

Change View

1 Environmental Law Enforcement in general; penalties and fines
Failure of the New York City Environmental Control Board to demonstrate that
the Board made reasonable attempts to personally serve the notice of violation
before resorting to a method of substituted service warranted vacating the
Board's default judgment against a corporation that failed to appear at a hearing
concerning the corporation's allegedly unlawful use of an apartment on property
that it owned. New York City Charter, § 1049-a(d)(2)(a)(i-ii)

2 Environmental Law Enforcement in general; penalties and fines
Substituted service of notices of violation by the New York City Environmental
Control Board may not be effected unless a reascnable attempt has been made
to deliver such notice as provided for by the standard means prescribed for
service of process. New York City Charter, § 1049-a(d)(2)(a)(i-ii).

Attorneys and Law Firms

*40 Zachary W. Carter, Corporation Counsel, New York, N.Y (Kristin M Helmers and
Michael J. Pastor of counsel), for appellants

Frenkel, Lambert, Weiss, Weissman & Gordon, LLP, Bay Shore, N.Y. (Joseph Battista and
Michelle D MacCagnano of counsel), for respondent.

REINALDO E. RIVERA, J.P., RUTH C. BALKIN, CHERYL E. CHAMBERS, and ROBERT J
MILLER, JJ.

Opinion

In a proceeding pursuant to CPLR article 78 to review certain determinations of the New
York City Environmental Control Board denying the petitioner's applications to vacate its
default in appearing for hearings in connection with certain notices of violation, the New
York City Environmental Control Board appeals from so much of an order of the Supreme
Court, Queens County (Weiss, J.), entered March 18, 2013, as granted that branch of the
petition which was to annul its determination dated March 1, 2012, denying the petitioner's

https://a.next.westlaw.com/Document/1483cd4b2f71011e3b86bd602c¢b8781fa/View/FullText.html?... 8/8/2014
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application to vacate the petitioner's default in appearing for a hearing in connection with 40

notice of violation number 34907811K, and thereupon remitted the matter to it for further
proceedings on that notice of violation

ORDERED that on the Court's own motion, the notice of appeal from the order is deemed to
be an application for leave to appeal, and leave to appeal is granted (see CPLR 5701[c] );
and it is further,

ORDERED that the order is affirmed insofar as appealed from; and it is further,
ORDERED that one bill of costs is awarded to the petitioner

The New York City Department of Buildings (hereinafter the DOB) issued notice of violation
number 34907811K, which alleged that the petitioner, First Horizon Home Loans
(hereinafter Horizon)—a foreign corporation—continued the unlawful use of an apartment
located on property that it owned. A hearing on the notice of violation was scheduled to be
held before the New York City Environmental Control Board (hereinafter the Board). When
Horizon failed to appear at the hearing, the Board found Horizon in default, and imposed a
penalty in the amount of $24,000.

Some months later, Horizon submitted a request for a new hearing Horizon contended that
its default should be vacated because it had not received notice of the alleged violation, and
that the method of service utilized by the DOB to serve the notice of violation was improper.
In a determination dated March 1, 2012, the Board denied Horizon's request, stating that its
records showed that the DOB had properly served Horizon with the notice of violation
pursuant to a method of substituted service enumerated in and authorized by the New York
City Charter.

Horizon subsequently commenced this proceeding pursuant to CPLR article 78 to, among
other things, review the Board's refusal to vacate Horizon's default in appearing at the
hearing The Supreme Court, inter alia, granted that branch of the petition, concluding, in
effect, that the Board's determination was affected by an error of law, and was arbitrary and
capricious. *41 The Board appeals from that portion of the order.

1 2 The New York City Charter provides that notices of violation issued in
connection with matters overseen by the Board must be "served in the same manner as is
prescribed for service of process by [CPLR article 3] or [Business Corporation Law article
3]" (N.Y. City Charter § 1049-a[d][2][a]; see Matter of erv. Beddoe, 102 A.D.3d 582,
583, 958 N Y.S.2d 388). “Among four enumerated exceptions to this provision are two
relating to service of [notices of violation] of City Charter or Administrative Code provisions
enforced by various departments, including, as pertinent here, the New York City

served by “delivering such notice to a person employed by the respandent on or in
connection with the premises where the violation occurred” (N Y City Charter § 1049-a[d]
[2][a][i] ), and may also be served “by affixing such notice in a conspicuous place to the
premises where the violation occurred” (N.Y. City Charter § 1049-a[d][2][a][ii] ), coupled
with mailing of a copy of the notice of violation “to the respondent at the address of such
premises” (N.Y. City Charter § 1049-a[d][2][b]; see Matter of' Wilner v. Beddoe, 102 A.D.3d
at 583, 958 N.Y.S.2d 388). “Even with respect to these two exceptions, however, such
substituted service may not be effected uniess ‘a reasonable attempt has been made to
deliver such notice  as provided for by [CPLR article 3] or [Business Corporation Law
article 3] ” (Matter of Wilner v. Beddoe, 102 A.D.3d at 583, 958 N.Y.S.2d 388, quoting N.Y.
City Charter § 1049-a[d][2][b] ). “The failure to make any effort at personal service runs
afoul of the New York City Charter's directive that a ‘reasonable attempt’ at personal service
be made prior to resort to altemative means of service" (Matter of Wilner v. Beddoe, 102
A.D.3d at 584, 958 N.Y.S.2d 388).

Here, Horizon demonstrated that it did not receive the notice of violation. Further, the Board
failed to adduce any evidence to show that, prior to purportedly serving the notice of
violation pursuant to a method of substituted service enumerated in the New York City
Charter, the DOB had made reasonable attempts to serve the notice of violation upon the
petitioner as provided for by the applicable provisions of CPLR article 3 or Business
Corporation Law article 3 (see N Y City Charter § 1049—a[d][2][b]; see also CPLR 311[a][1];
Business Corporation Law §§ 304[a]; 305[a]; cf. Capital Source v. AKO Med., P C, 110
A.D.3d 1026, 1026, 973 N.Y.S.2d 794). Accordingly, the Supreme Court properly granted
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that branch of the petition which was to vacate the Board's determination denying the 41

petitioner's application to vacate its default in appearing at the hearing in connection with
notice violation of number 34907811K, and thereupon remitted the matter to the Board for
further proceedings on that notice of violation.

Parallel Citations

118 A.D.3d 875, 989 N.Y.S.2d 39, 2014 N.Y. Slip Op. 04485
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The Metamorphosis of the
Environmental Control Board

BY ADAM LEITMAN BAILEY AND DOV TREIMAN

thn coauthor of this article (Bailey)
learned how to conduct real estate trials as
a young lawyer in Supreme and Civil Courts, the
Environmental Control Board (ECB) was where
he spread his wings as a trial attorney. While other
practitioners joked that the place was a kangaroo
court where non-lawyers out-numbered lawyers
50 to 1, Bailey took each rtrial very seriously and
rclished the ability to go to trial at almost every
hearing appearance. He saw three desks—one for
the judge and another each for him and the prose-
cutor and remembered that it had the corc of any
court room albeit in a very small room (ranging
from 10’x10’ to 12°x12’) that could barely fit the
three attorneys, much less the witnesses.

Many years later, the prosccution of
Department of Building violations,
has turned ECB into a serious place of business.
Many clements caused this metamorphosis:

inter alia,

* The construction boom increased the activity
and value of New York City real estate through-
out the city.

* The adoption of various new reguladons in-
creascd fines and penalties and  repeat offenders
saw fines double or triple.

* The new rules included the equivalent of a crime
scene investigation task force to go after serial of-
fenders.

* The invention of 311 made the ability to report
building violations a phone call away.

* For restaurants, a new grading system made
health violation grades posted on all restaurant
front windows.

« Violations hit the Internet in real time to allow
the public to discover more about where they
lived and worked and to make decisions based on
these facts.

Dov Treiman

* The fervent building and rebuilding of city
buildings required the removal of violations be-
fore a certificate of occupancy could be obtained.

The ECB became the central hearings
adminiscrative tribunal for 13  administracive
agencies.] While it has the jurisdiction to issuc
orders for compliance with the law, lax service of
process and stiff defaulc penalties assure it well
serves its unspoken task of raising hundreds of
millions of dollars in penalties to funnel to the
city. This article will review the mission of the
ECB, an analysis of the relevant governing laws,
and the
court cascs calling for the ECB to follow the same
methods of service of process as in ordinary judi-

recent Appcllate Division and lower

cial proceedings.

The ECB Funding Engine
The NYC 2014 budget has a line of $805,041,000
for “fines and forfeitures.” By contrast, the to-
tal operating expense of ECB’s parent, the Of-
fice of Administrative Trials and Hearings, is
$35,486,132, showing an opcrating profit for the
ECB of roughly $770 million.2 This is what the
city anticipates collecting, likely a small fraction
of what it anticipates imposing.3

Defaults
New York City Charter §1049-a (§1049-a) char-
ters ECB. Under §1049-a(d)(1)(d), “failure to
plead or appear shall be deemed, for all purpos-
es, to be an admission of liability and shall be
grounds for rendering a default decision and or-
der imposing a penalty in the maximum amount

prescribed under law for the violation charged.”
While “shall be grounds” implics that thc ECB

might order a lesser defaulc penalty, the ECB
only orders the maximum penalty for every de-
fault. Compared to the penalties on contested or
admitted violations, default penalties range from
serious to draconian. For example, building code
notices of violations (NOV) carry quintupled
penalties upon ordinary defaults.4 However, for
some violations, the standard penalty of $1,000
leaps to $25,000 for an “aggravated II dcfault.”5

48 RCNY §3-82 (§3-82) governs vacat-
ing a default before the ECB. Unless made in bad
faith, vacacur of the default is automatic wichin 45
days after the original hearing date, but no vaca-
tur lies after one year after the finding out about
the NOV. Within that one-year period, improper
scrvice of the NOV is only a ground for vacating
the default if accompanied by non-receipt of the
NOV.

Service of Process

Among the agencies issuing ECB adjudicated
NOV’s are: Department of Buildings, Depart-
ment of Environmental Protection, Fire Depart-
ment, Department of Health & Mental Hygiene,
Landmarks Preservation Commission, Depart-
ment of Parks & Recreation, Police Department,
Department of Sanitation, and Decpartment of
Transportation. Some of these agencies have their
own methods for service of process in their en-
abling laws. §1049-a dicrates methods of service,
varying from agency to agency. All issuing agen-
cies may usc service methods under CPLR Article
3 (normal service of process in civil proceedings)
and BCL Article 3 (including the infamous ser-
vice on the Secretary of State for business enti-
ties).

In order for the ECB to obtain personal
jurisdiction, the issuing officer must properly
serve the NOV in accordance with §1049-a. This
requires first that there be a reasonable attempt at
personal service as provided for by CPLR Art. 3
or BCL Art. 3.6

Some agencies’ may also effect service
by dclivering the noticc “to a person cmploycd
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by the respondent on or in connection with the
premises where the violation occurred,” or by “af-
fixing [the] notice in a conspicuous place to the
premises where the violation occurred,” together
with mailing the violation thereafter,7 provided
there has been a previous reasonable attempt at
personal service.8

For such “reasonable attempt” under
§1049-a, the server must know whom the server
is serving, an individual or entity,9 know the ser-
vice requirements for the individual or enticy, 10
and propetly indicate on the affidavit of service
that a reasonable attempt at personal service was
made on an individual authorized to receive
process.11 A “reasonable attempt” requires “ac
least two attempts at personal setvice, one during
normal working hours and one attempt when
a person working normal business hours could
reasonably be cxpected to be home.”12

Those forms of service of process set
forth in the CPLR, BCL, and some of §1049-a
allow for ECB judgments to be entered directly
on the dockets of the Civil Court and Supreme
Court. Service methods under the individual en-
abling laws allow for penalties to be assessed, but
then the city must suc on those penalties to ob-
tain judgments in the Civil or Supreme Courts.
As to these latter, the judicial process opens de-
faults upon a showing of a reasonable excuse
and a meritorious defense.13 However, the law
forbids the judicial court to serve as a forum for
collateral attack on the ECB  determination, if
there was a full and fair opportunity to mount

the defense before the ECB.14

‘Wilner v. Beddoe’

In Wilner v. Beddoe,15 the First Department
unmaske d the ECB’s practice of simply taking
the affidavits of service as sufficient proof of the
ECB’s jurisdiction. In Wilner, the affidavits were
defecrive on their face. However, the lower court
found service to be proper, stating that scrvice
made in accordance with Article 3 of the CPLR is
mcrcly a pcrmissiblc alternative and is not man-
dated.

This arose as follows: Under §3-82, any-
one requesting to vacate a default must fill out
the ECB vacating a default form. If the request is
not received within 45 days, the applicant must
check on the form one of the permissible reasons
to open a default.

Outside the 45 days, “even a bona fide
excuse will be unavailing to vacate the defaul,
unless the original notice of violation was im-
properly served or the defaulting party was not a
proper party in the first instance.” 16

ECB refusals to vacate a defaulr, are re-
viewable solely under CPLR 7803, only allowing

reversal of ECB if “a determination was made in

violation of lawful procedure, was affected by an
error of law or was arbitrary and capricious or
an abuse of discretion.” Courts rarely find these
standards satisfied.17

Further, there is no due process require-
ment that ECB hold a testimonial hearing re-
garding service of process. Agencies are free to
resolve disputed questions on papers alone.18
ECB thercfore decides questions of propricty of
service, solely by reading the affidavits of service.
With regard to this, the Wilner trial court noted,

[Alpparent discrepancies between the
applicants form and the ECB records, ecven if
those discrepancies are factual in nature, ...are
resolved solely based upon the ECB records, in
favor of the ECB, without the need for further
factual development. If someone denies receipt
of the Notice of Violation, as long as the affi-
davit of service by ECB’s process scrver shows a
prima facie valid service, the request to vacate
the default is denied, without any further factual
inquiry.19

However, at the Appellate Division,
Wilner underlined the requirements in §1049-a
to conform to the methods of service in ordinary
judicial proceedings and emphasized that the
ECB must not rubber stamp affidavits of ser-
vice prcscntcd to it, bur criticaﬂy examine them
for sufficiency under the statutes to which they
purport to conform. Thus Wilner is landmark in
holding the ECB to the rigors of its own regula-
tions, disallowing ECB’s practice simply assum-
ing that the affidavits of service are valid.

Prior case law presaged Wilner. In Gallo
v. City of New York,20 the court noted:
Ordinarily, an affidavit of service is sufficient to
Here, however, each affidavit
of service recites that affix and mail service was

establish service.

made after a reasonable attempt at service was
made... The DOB’s affidavits of service, how-
ever, do not set forth any specifics as to what
reasonable attempts at service were made prior
to resorting to affix and mail service. Although
some affidavits of service state “no one available
to accept the violation” the DOB  inspector did
not state what efforts were made to locate a per-
son of suitable age and discretion.

Although Wilner is a very recent case,
its ripples are beginning to appear. Matter of 985
Amsterdam Ave. v. Beddoe,21 cited to Wilner
with regard to the service of process thac is at the
core of Wilner, but used Wilner as the core for its
citation to Guticrrez v. Rhea,22 for the proposi-
tion that “rules of an administrative agency, duly
promulgated, are binding upon the agency as
well as upon any other person who might be af-
fected.” Under the Gurtierrez rule as seen through
the lens of Wilner, Beddoe vacates defaults be-
fore the ECB because inter alia, Beddoe found
that the ECB’s vacating a default form is both in-

WEDNESDAY, JULY 31, 2013

consistent with the regulations governing ECB
and does not allow for other valid possibilities
to vacate a defaulc outside of the 45-day no-rea-
son-necded period. Thus Wilner's enforcement
of regulations against the ECB is expanded to
include all areas in which ECB’s adjudication
methods and enforcement procedures as applied
fail to adhere to the regulations as written.

Conclusion

Undeniably, the ECB has an immense caseload
that requires efficiency in  processing. Undeni-
ably, the enforcement of the various quality of
life laws and a real estate safe city is an abso-
lutely necessary governmental function. Yer,
our system of ordered liberty requires that any
government be itself bound by the same laws
that binds its citizens. This, unfortunately, is
ECB’s great failing. Many times in our soci-
ety, due process protections start from decisions
of our courts. And once again our courts have
made the firsc move to stand up for law and
order in imposing fines affecting persons and
their businesses and real estate. Now we call
upon the agency to step up and follow the law
of these cases when processing and prosecuting
the Department of Building and Health viola-
tions. Unfortunately, thus far, we have scen no
evidence of progress.

Adam Leitman Bailey is the founding
partner of Adam Leitman Bailey, PC. Dov Trei-
man is a pariner at the firm. Joanna Peck, an as-
sociate, and Jessic Bonaros, an intern at the firm,
assisted in the preparation of this article.
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1414 Holdings, LL.C v. BMS-PSO, LLC, 116 A.D.3d 641, 985 N.Y.S.2d 13 (2014).

Landlord Permitted to Engage in Self-Help if Authorized by Lease

A building owner who wants to cancel a lease so that it can make changes to the building is
subject to the cancellation and eviction clauses of the lease. At common law, an owner is not
entitled to evict a tenant by resorting to self-help. However, the Appellate Division, First
Department held in 7474 Holdings, LLC v. BMS-PSO, LLC that in certain circumstances, an
owner may use self-help to peacefully re-enter the commercial premises and gain possession.
This exception is limited to circumstances where the lease expressly reserves that right.

Facts:

A tenant of a commercial building had a fifteen year lease in place for a space it used to operate
an endodontic practice. A new landlord bought the building during the term of tenant’s lease,
and sought to convert the building to a hotel. In order to do the conversion, the landlord needed
the tenant to vacate. Under article 86 of the tenant’s lease, the owner had the right to cancel the
lease if it intended to apply to the New York City Department of Buildings (DOB) to obtain a
permit to demolish all or part of the building. However, the cancellation would be void if the
owner attempted to cancel the lease but then failed to obtain a permit before the effective
cancellation date. The lease also contained a provision allowing the landlord to change the
arrangement of the elevator in the building, and cause a de minimus encroachment of the tenant’s
leased space. The landlord sent the tenant a notice of cancellation, pursuant to article 86 of the
lease. About a month before the lease cancellation date, the landlord commenced this action for
a preliminary injunction to compel the tenant to remove his property from the premises and
indicated that it intended to withhold access to and utilities from the building in order to perform
the conversion work after the cancellation date. The trial court denied the landlord’s injunction
and instead granted the tenant a preliminary injunction to prevent the landlord from closing
access to its building and from using self-help by withholding utility services from the tenant’s
leased premises.

Issue:
The issue is whether the landlord was permitted to use self-help in order to evict a tenant.

Analysis:

The landlord was not permitted to use self-help to evict the tenant as there was no explicit
provision in the lease providing such a remedy. At the time the owner instituted the action, it
had not yet obtained the required DOB permit before the effective date of cancellation, which
would render the cancellation notice void. Instead, the Appellate Division modified the
injunction, relying on the lease provision that reserved the right to do work to the elevator, and
decided that the landlord was permitted to enter the tenant’s leased premises in order to perform
such work. It found that the re-entry would only result in a de minimus encroachment of .44% of
the tenant’s leased space and was therefore permissible.

Decision:
Though a landlord may not use self-help to gain possession of commercial property, a landlord
may re-enter the premises if the right is expressly reserved in the lease.
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Synopsis

Background: Commercial landlord brought action against tenant, seeking preliminary
injunction compelling tenant to remove patient records from its premises. Tenant moved for
preliminary injunction to stop landiord from using self-help to evict the tenant, The Supreme
Court, New York County, Ellen M. Coin, J., granted tenant's motion and denied landlord's
maotion. Landlord appealed.

HoldIngs: The Supreme Court, Appellate Division, held that:

1 motion court did not improvidently exercise its discretion in granting tenant's motion for
preliminary injunction;

2 preliminary injunction would be modified so as to allow landlord to enter premises to
perform work on elevator shaft;

3 landlord was not entitled to evict tenant by self-help; and

4 undertaking set by motion court was not rationally related to potential damages
recoverable.

Affirmed as modified.

West Headnotes (6)

Change View

1 Injunction < Landlord and tenant
Motion court did not improvidently exercise its discretion in granting commercial
tenant's motion for preliminary injunction 1o stop tandlord from using self-help to
evicl tenant, since tenant was likely to succeed in establishing that landlord did
not abtain permit to demolish all or substantially all of building within meaning of
lease, and that landlord's cancellation of lease thus was vold,

2 Injunction  » - Landlocd and tenant
Preliminary injunction, prohibiting fandlord from using self-help to evict
commercial tenant, would be modified so as to allow landlord to enter premises
to perform work on elevator shaft lo accommodate elevator cab compliant with
Americans with Disabilities Acl (ADA), since balance of equities favored landlord,
in that lease allowed landlord to change arrangement of elevators in bullding, and
elevator plans called for de minimis encroachment. Americans with Disabilities
Act of 1990, § 201 et seq., 42 U S.C.A. § 12131 et seq

3 landlord and Tenant ¢~ Self-MHelp
Commercial landlord was not entitled to evict tenant by self-help, where parties'
lease did not contain any specific provision allowing landlord to do so.

https://a.next.westlaw.com/Document/Ifa48a84dcf771 1e39488¢81438320c70/View/FullText.html... 8/12/2014
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4 lLandlord and Tenant %~ Self-Help
A landlord may, under certain circumstances, use self-help to peaceably re-enter
commercial premises and regain possession, but this common-law right to re-
enter can only be exercised if the lease expressly reserves that right.

5 Appeal and Error o Modifying provisions of judgment or order
Injunction @< Amount
Undertaking set by molion court on commercial tenant's preliminary injunction,
which prohibited landlord from using self-help to evict commercial tenant, was not
rationally related to potential damages recoverable, since tenant would be
required to pay the amounts, consisting of amount of tenant's arrears and
continuing use and occupancy, independent of any preliminary injunction, and
remand was appropriate for determination of what undertaking, if any, should be
set. McKinney's CPLR 6312(b).

8 Landlord and Terant % Acceptance of rent
Commercial landlord’s acceptance of single rent check from tenant did not
establish that owner intended to relinquish its right to cancel lease in order to
demalish building.

Attorneys and Law Firms

*14 Meister Seelig & Fein |LLP, New York (Stephen B. Meister of counsel), for 1414
HoldIngs, LLC, appellant/respondent.

David Rozenhalc & Associates, New York (David Rozenhale of counsel), for BMS-PSO,
LLC, respondent/appellant.

TOM, J.P., FRIEDMAN, ACOSTA, ANDRIAS, RICHTER, JJ.

Qpinion

Order, Supreme Court, New York County (Ellen M. Coin, J.), entered May 30, 2013, which
denied plaintiff's motion for a preliminary Injunction, and granted defendant's motion for a
preliminary injunction enjoining plaintiff from closing access to its building and withholding
utility services from defendant's leased premises, unanimously modified, on the law and the
facts and in the exercise of discretion, to modify the injunction granted to defendant so as to
allow plaintiff to enter defendant's premises to perform work on one of the building's etevator
shafts to accommodate an elevator cab compliant with the Americans with Disabilities Act
(ADA), and otherwise affirmed, without costs. Order, same court and Justice, entered June
17, 2013, which, to the extent appealed from, set the amount of the undertaking for
defendant's preliminary injunction in the amount of $162,208.84, plus monthly use and
occupancy of $16,320.84, and, in the event it is determined that defendant was not entitled
to the injunction, all damages and costs which may be sustained by reason of the injunction,
unanimously reversed, on the (aw, without costs, and the matter remanded for proceedings
consistent herewith. Appeal from order, same court and Justice, entered June 4, 2013,
which denied plaintiff's motion to modify the temporary restraining order, unanimously
dismissed, without costs, as academic. Order, same court and Justice, *f5 entered
September 7, 2012, which, lo the extent appealad from, denied defendant's motion to renew
the parties' motions for preliminary injunctions, unanimously affirmed, without costs Order
and judgment (one paper), same court and Justice, entered September 4, 2013, which, to
the extent appealed from, granted defendant's motion for summary judgment dismissing
plaintiff's first and second causes of action and for summary judgment on defendant's first
counterclaim, and declared that "plaintiff is not entitled to engage in a self-help eviction of
defendant absent court order,” unanimously affirmed, without costs.

In 1996, defendant BMS-PSO, LLC (the tenant) entered into a commercial lease for the
18th fioor of an office building located at 1414 Avenue of the Americas. The initial lease
term was 15 years and 6 days, and the tenant had the option to extend the lease for two
additional 5-year terms. The tenant, which operates an endodontic practice at the premises,

https://a.next.westlaw.com/Document/Ifa48a84dcf7711e39488c8438320c70/View/FullText.html... 8/12/2014



1414 Holdings, LLC v. BMS-PSO, LLC - WestlawNext Page3 of 4

exercised its first option and extended the lease 1o 2016, and intends 1o exercise the second
option extending the lease to 2021,

In or about January 2011, plaintiff 1414 HoldIngs, LL.C (the owner) purchased the building
for the purpose of converting it into a hotel. Several days after acquiring the property, the
owner provided the tenant with a notice of cancellation effective July 31, 2012, pursuant to
article 86 of the lease. Arlicle 86 grants the owner the right to cancel the lease If it intends to
apply lo the New York City Department of Buildings (DOB) for a permlt to demolish “all or
substantially all' of the building, and provides that if the owner cancels the lease and
thereafter fails to obtain such DOB permit before the effective date of the cancellation, then
the cancellation is void.

Approximately a month before the noticed lease cancellation date, the ownar commenced
this action seeklng, inter alia, a prelimlnary injunction compelling the tenant to remove
patient records from its premises. In its complaint, the owner indicated that, after the
cancellation date, it intended to cut off public access to the building and withhold utilities
from the tenant's premises in order to perform the conversion work, The tenant moved for a
preliminary injunction to stop the awner from using self-help to evict the tenant, and the
motion court granted a temporary restraining order pending an evidentiary haaring, After the
hearing, the court denied the owner's motion and granted the tenant's motion.

1 The motion court did not improvidently exercise its discretion in granting the tenant's
motion for a preliminary injunction. Based on the evidence presented at the hearing, the
court correctly concluded, at this early stage of the litigation, that the tenant would likely
succeed in establishing that the owner did not obtain a DOB permit to demolish "all or
substantially all” of the building before the effective date of the cancsllation, which would
render the cancellation notice void, The court also properly found that the remaining criteria
for injunctive relief were satisfied (see Concourse Rehabilitation & Nursing Ctr., Inc. v.
Gracon Assoc., 64 A.D.3d 405, 881 N.Y.S.2d 293 [1st Dept.2009); AT Entertainment LLC v.
27th St Prop. LLC, 60 A.D.3d 516, 875 N.Y.S 2d 463 [1st Dept 2008]; Classic Bookshops
{Intl ] Ltd. v. 48th Ams. Co., 140 A.D.2d 201, 528 N.Y.S.2d 54 [1st Dept.1988] ).

2 The court, however, should have madified the injunction so as to allow the owner to
enter the tenant's premises to perform work on ane of the building's elevator shafts to
accommodate an elevator cab compliant with the ADA, The lease *16 allows the owner to
change the arrangement of the elevators in the building, and the elevator plans call for a de
minimis encroachment 2 feet 4 inches wide by 7 feet 2 inches long, which constitutes
only .44% of the tenant's leasad space (see generally Cut—-Quts, Inc v. Man Yun Real
Estate Corp., 286 A.D.2d 258, 729 N.Y.$.2d 107 [1st Dept.2001), Iv. denied 100 N.Y.2d
507, 764 N.Y.5.2d 235, 795 N E.2d 1244 {2003] }. In modifying the injunction, we conclude
that the balance of the equities on this issue lies with the owner. !

3 4 The motion court properly granted the lenant's mation for summary judgment
seeking a declaration that the owner is nol entitled to evict the tenant by self-help. A
landlord may, under certain circumstances, use self-help to peaceably re-enter commercial
premises and regain possession (see North Main St Bagel Corp. v Duncan, 6 A.D.3d 590,
591, 775 N.Y.5.2d 362 j2d Dept.2004]; Sol De tbiza, LLC v Panjo Realty, Inc., 29 Misc 3d
72, 411 N.Y.S 2d 567 |App-Term, 1st Dept.2010] ). This common-law right to re-enter,
however, can only be exercised if the lease expressly reserves that right (Michaels v Fishel,
169 N.Y 381, 389, 62 N.E. 425 [1902); see Arthur af the Westchester, Inc v Westchester
Mall, LLC, 104 A.D.3d 471,472, 960 N.Y.8.2d 417 [1st Dept.2013] ), Here, the parties'
lease does not conlain any specific provision allowing the owner to use self-help to evict the
tenant. Contrary to the owner's argument, the language in article 18 of the lease is not an
express reservation of the right to re-enter.

5 The undertaking set by the motion court on the tenant's preliminary injunction—in the
amount of the tenant's arrears and continuing use and occupancy—was not “rationally
related to the potential damages recovarable if the preliminary injunction is later determined
to have been unwarranted" (Matter of Witham v. VFinance invs | Inc., 52 £.D.3d 403, 404,
860 N Y.5.20 98 [1st Dept 2008]; CPLR 6312[b] ). The tenant would be required to pay
these amounts independent of any preliminary injunction. Although the court's order also
provided that the tenant would be responsible for “all damages and costs which may be
sustained by reason of [the] injunction,” it failed to set an undertaking to cover those
potential damages.

https://a.next.westlaw.com/Document/Ifa48a84dcf7711e39488¢8438320¢70/View/FullText.html... 8/12/2014
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We note that the posture of this litigation has changed since the motion court initially set the
undertaking. By this decision, we have modified the injunction to permit the owner to enter
the tenant's space to work on the elevator, and we have affirmed the motion court's
judgment declaring that the owner is not entitled to engage in a self-help eviction.
Accordingly, we remand the matter to determine what undertaking, if any, should be set on
the tenant's prellminary injunction. The court should also determine whether, pursuant to
CPLR 6314, the owner should be required to post an undertaking as a result of our
modification of the injunction.

6 Contrary to the tenant’s argument, the owner's acceptance of a single rent check
does not establish that the owner Intended to relinquish its right to cancel the lease (see
Metropolitah Ins. & Annuity Co. v. Hartman, 11 Misc.3d 140[A], 2006 N Y. Slip Op. 50665
[U], 2006 WL 1040040 [App.Term, 1st Dept.2006] ).

We have considered the owner's remaining requests for affirmative relief and find them
unavailing.

Parallel Citations

118 A.D.3d 641, 985 N.Y.S.2d 13, 2014 N.Y. Slip Op. 02883

Footnotes

1 In light of our determination, the appeal from the court's denial of the owner's
motion to modify the temporary restraining order Is dismissed as academic.
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Commercial Landlord-Tenant—Landlord Not Permitted to Engage in Self-Help Eviction If Not
Authorized by Lease—Lease Permitted Owner to Change Arrangement of Elevators— "De
Minimis" Encroachment of the Tenant's Space

A trial court denied a landlord's motion for a preliminary injunction (injunction) and granted the
tenant's motion for a preliminary injunction enjoining the landiord from "closing access to its building
and withholding utility services from [tenant's] leased premises...." On appeal, the Appellate Division
(court) agreed that the injunction was properly granted, but modified the injunction "so as to allow
[landlord] to enter [tenant's] premises to perform work on one of the building's elevator shafts to
accommodate an elevator cab compliant with the Americans with Disabilities Act (ADA), and
otherwise affirmed, without costs." The trial court had set the amount of the undertaking for the
tenant's injunction in the amount of $162,208, plus monthly use and occupancy of $16,320. The court
reversed the "undertaking" order and remanded the matter for proceedings consistent with the subject
decision. The court also, inter alia, affirmed the trial court's determination that the landlord was "not
entitled to engage in a self-help eviction of [tenant] absent court order...."

The tenant held a long-term lease for commercial space on the 19th floor of an office building. The
tenant operates an "endodontic practice" at the premises. The owner wanted to convert the building
into a hotel. The owner provided the tenant with a notice of cancellation pursuant to a lease provision
which provided that, if the owner intends to apply to the New York City Department of Buildings for "a
permit to demolish 'all or substantially all' of the building, and provides that if the owner cancels the
lease and thereafter fails to obtain such Buildings Department permit before the effective date of the
cancellation, then the cancellation is void."

Approximately one month before the notice's cancellation date, the owner commenced the subject
action, seeking an injunction compelling the tenant to remove patient records from its premises. The
complaint stated that following the cancellation date, the owner "intended to cut off public access to
the building and withhold utilities from the tenant's premises in order to perform the conversion work."
The tenant had moved for an injunction to stop the owner from pursuing a self-help eviction. The trial
court had granted a temporary restraining order, pending an evidentiary hearing. Following the
hearing, the trial court denied the owner's motion and granted the tenant's motion.

The court found that the trial court had not "improvidently exercise[d] its discretion in granting the
tenant's motion for...[an] injunction." The court opined that the trial court had "correctly concluded, at
this early stage of the litigation, that the tenant would likely succeed in establishing that the owner did
not obtain a Buildings Department permit to demolish 'all or substantially all' of the building before the
effective date of the cancellation, which would render the cancellation notice void." Moreover, the
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court found that the trial court had "properly found that the remaining criteria for injunctive religf were
satisfied...."

The court stated, however, that the trial court "should have modified the injunction" to permit the
owner to enter the premises "to perform work on one of the building's elevator shafts to accommodate
an elevator cab compliant with the ADA." The lease permitted the owner to "change the arrangement
of the elevators in the building, and the...plans call[ed] for a de minimis encroachment 2 feet 4 inches
wide by 7 feet 2 inches long, which constitutes only .44 percent of the tenant's leased space...." The
court further found that the "balance of the equities on this issue lies with the owner."

Additionally, the court found that the trial court had "properly granted the tenant's motion for summary
judgment seeking a declaration that the owner is not entitled to evict the tenant by self-help. A
landlord may, under certain circumstances, use self-help to peaceably re-enter commercial premises
and regain possession.... This common-law right to re-enter, however, can only be exercised if the
lease expressly reserves that right...." Here, the lease lacked any "specific provision allowing the
owner to use self-help to evict the tenant." The court rejected the owner's argument that certain
language constituted "an express reservation of the right to re-enter."

The court then explained that the amount of the bond set by the trial court was inappropriate since "[t]
he tenant would be required to pay these amounts independent of any...injunction." Although the trial
court had "also provided that the tenant would be responsible for 'all damages and costs which may
be sustained by reason of [the] injunction’....," the trial court had not set an undertaking to cover those
potential damages.

The "posture litigation" had changed since the trial court had initially set the undertaking. The court
has now modified the injunction to permit the owner to enter the tenant's space to work on the
elevator and has now affirmed the trial court's declaration that the owner may not engage in a self-
help eviction. Therefore, the court remanded the matter to the trial court for a determination as to
what undertaking, if any, should be set on the tenant's injunction.

The court explained that the trial court should determine whether, "pursuant to CPLR 6314, the owner
should be required to post an undertaking as a result of our modification of the injunction." Finally, the
court held that "the owner's acceptance of a single rent check does not establish that the owner
intended to relinquish its right to cancel the lease...."

Comment: The trial court had found that the plaintiff's evidence failed to demonstrate that it intended
"to demolish ‘all or substantially all' of the building." Although the owner planned to "remove three to
five structural beams from each floor of the Building, over 100 beams on each floor will remain in
tact...." Although the plans require substantial work, "most of the structural elements of the building
are to remain in tact...." The "existing elevators are to remain, one is to be added and a staircase is to
be relocated." The trial court found that the owner's building permits did not provide for demolition of
“all or substantially all" of the building. Rather, the permits showed that the "vast majority of the
essential building structural elements are to remain in tact."

The owner had argued that "the test is whether, on a qualitative basis—considering, altogether, both
the interior total gut-demolition work, and also the significant and substantial structural demolition
work..., all in the context of the fundamental change of use here—the commercial office building that
existed when the lease was made, is now being destroyed...."

However, the lease did not provide for cancellation in the event of an "alteration or 'change of use."
The trial court reasoned that "more than the mere skeleton of the building is to be preserved under
[owner's] own conversion plans; the interior stairs, elevators, floors, ceilings and roof are also to
remain." Thus, the trial court found that the notice of cancellation failed "to conform" to the
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cancellation provision of the lease

The trial court had also opined that the landlord had failed to demonstrate irreparable injury absent
the granting of injunctive relief. If the landlord's request for an injunction was not granted, it was
"prepared to provide a protected space on the 19th floor for storage of [tenant's] medical records...."
In contrast, the tenant had alleged that after exercising its option to renew its lease, it had invested
between $175,000 and $200,000 in its space in the building. The space involved a "penthouse suite
with terraces and views of Central Park where its members had practiced dentistry for over [15]
years." The trial court found that the tenant would be "unable to practice dentistry absent the electrical
service, plumbing service and building access it seeks to retain in its application for a preliminary
injunction."”

With respect to balancing of the equities, the trial court found that conversion of the premises to a
hotel "will be feasible even if it cannot immediately include the 19th floor as part of the hotel...." The
tenant's land use counsel had contended "that under existing law, [tenant's] use of the premises for
the practice of endodontics would remain legal after the conversion of the balance of the building to a
hotel...." There was no allegation that the tenant had not been paying its rent. Accordingly, the trial
court found that the landlord would not be prejudiced by an injunction pending determination of the
underlying action.

The trial court had also held that the landlord should not be required to commence an action for
eviction in the Civil Court, rather than supplement its complaint with a proposed cause of action for
eviction. The trial court is a court of "general jurisdiction, and in the circumstances of this action, hotly
litigated in this court for more than a year, there would be no good reason to have multiple actions
proceed simultaneously in separate courts."

Moreover, notice of cancellation was not "stale." The tenant's authorities in support of such argument
“all involved new proceedings brought on termination notices used as the predicate for prior,
dismissed proceedings." Here, the landlord's action was "brought timely and is still pending." Thus,
the trial court permitted the landlord to supplement its complaint to assert a claim for eviction.

1414 Holdings v. BMS-PSO, App. Div., 1st Dept., Index Nos. 11863-11867, decided May 2, 2014,
Tom, J.P., Friedman, Acosta, Andrias, Richter, JJ.

Tenant's Right of First Refusal to Purchase Property Was Not Triggered When an Alleged
Third Party Acting as a "Straw" Purchaser, Submitted an Offer to Purchase—Definition of
"Affiliate"—Tenant's Position Would Permit It to "Employ Trickery and Deceit to Obtain a
Result For Which It Did Not Bargain in the First Instance"—Complex Commercial Transactions
May Not be "Beanbag," But "Neither Is It a Three-Card Monte"—Tenant Engaged In
"Gamesmanship"

A commercial tenant sued its landlord to enforce the terms of a lease which provided the tenant with
a right of first refusal (ROFR) to purchase the subject property (property). The court found that the
ROFR had not been triggered and the court dismissed the complaint.

The lease provided that if certain conditions were met, the tenant had a ROFR. The ROFR was to be
triggered "if [landlord] receives an offer to sell the premises to a person that is not a landlord affiliate
or an affiliate of tenant or guarantor which landlord desires to accept...." The ROFR further specified
that, if a landlord receives an offer to sell the premises for a purchase price of $16,280,000 or greater
on an all-cash basis, the landlord shall agree to such offer solely for purposes of complying with the
ROFR. Additionally, the lease provided, "[a]ffiliates' means persons (other than individuals),
controlled by, controlling, or under common control with the tenant.... 'Control,' in turn, is defined as
'the possession directly or indirectly of the power to direct or cause the direction of the management
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