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was under a fiduciary duty to avoid imposing on
other shareholders.

The shareholder brought suit seeking damages
for the board’s breach of her proprietary lease by
reducing the size of the apartment “as partitioned
on the date of the execution of this lease.” She also
sought equitable relief to compel the board to fol-
low the renovation plan of her engineer. Although
acknowledging that the board’s plan to reduce the
interior space of the apartment by 50 square feet
was a de minimus reduction in total apartment
space, the First Department held nevertheless that
the board had breached the proprietary lease, that
the business judgment rule does not shield coop-
eratives from liability for breaches of contract, and
that the sharcholder was entitled to compensable
damages for the breach.

The court further noted that, under the circum-
stances presented, “[a] breach of a tenant’s propri-
etary lease by the cooperative’s board of directors
may be the best of the options open to the board,
but that does not protect it from liability for that
breach.” On the other hand, despite the probable
success of the shareholder’s action for breach of
contract, she was not entitled to equitable relief.
The court held the board’s refusal to adopt her en-
gineer’s renovation plan would not cause her ir-
reparable harm, and, on a balancing of the equities,
that the board’s adoption of the plan of its architect
was justified, because the claimed impact on her
apartment was far outweighed by the expense to
the co-op of demolishing and rebuilding exterior
walls.

In Cohan v. Board of Directors of 700 Shore
Road Waters Edge,7 the co-op board imposed a
sublet fee on the shareholder. The board claimed
that the “sublet policy” recited in the shareholder
handbook was an enforceable “house rule.” The
Second Department determined that neither the
proprietary lease, by-laws, shareholder handbook,
or “house rules” adopted by the board, substanti-
ated the board’s claim. The board had therefore
acted outside the scope of its authority, and its as-
sessment of the sublet fee was not protected by the
business judgment rule.

In Linda Tenants v. Spanakos,8 a commercial
landlord commenced a commercial holdover pro-
ceeding to recover possession of a parking space
provided to the tenant as an incident of the tenant’s
proprietary lease. The landlord neither alleged nor
proved a reason for its decision to terminate the
tenant’s parking space. The Appellate Term held
that the landlord’s action was reviewable under
the business judgment rule, but that, “in view of
the landlord’s failure to articulate any basis for the
termination,” it could not be determined “whether
the landlord’s actions were ‘taken in good faith,
and in...legitimate furtherance of corporate pur-
poses,”” and the landlord’s petition was dismissed.

As noted above, when the action of a co-op or

condo board is not either clearly within or clearly
outside the scope of its authority, the courts will
find that triable issues of fact exist to determine
whether the board’s action is protected.

In Kleinerman v. 245 East 87 Tenants Corp..9
shareholders seeking to renovate their apartment
alleged that the board and its individual board
members condoned the superintendent’s solicita-
tion of kickbacks by improperly stopping their
renovation work. The First Department held that
“issues of fact exist, including whether the board
members had knowledge of the superintendent’s
alleged conduct, whether the co-op corporation
stopped plaintiffs’ renovations in good faith based
on the interests of the co-op, and whether plaintiffs
were accorded disparate treatment.”

In Irene David Realty v. Moyal,10 minority
shareholders in a commercial cooperative corpo-
ration alleged that the president of the corporation
had engaged in self-dealing in connection with the
subleasing of certain ground floor premises that
two corporations owned by the president leased
from the corporation. The minority shareholders
complained that the president had improperly par-
ticipated in the board’s vote to approve a sublease
between the two corporations and a third party.

In opposition to the minority shareholders’ mo-
tion for summary judgment, evidence was submit-
ted showing that the sublease was subsequently
ratified by a disinterested director following full
disclosure of the president’s interests. The First
Department held that issues of fact had been raised
as to whether the sublease had been properly rati-
fied, and, therefore, whether or not the board’s
action in approving the sublease was outside the
protection of the business judgment rule was a tri-
able issue of fact.

In Wood v. 139 East 33rd Street Corp.,11 ashare-
holder alleged that the co-op had breached her pro-
prietary lease and an alteration agreement by stop-
ping work that was proceeding in accordance with
her approved renovation plans. The First Depart-
ment held that, although the contract issue could
be resolved without regard to the business judg-
ment rule, whether the board had breached the pro-
prietary lease or whether shareholder had breached
the alteration agreement could not be resolved on
summary judgment due to conflicting testimony
regarding the shareholder’s allegedly drilling into
her ceiling.

Trials

Recent decisions of the trial courts have like-
wise held that the board actions complained of in
those cases were not ripe for summary judgment
and required a trial to determine whether the busi-
ness judgment rule would apply.

In Mittman v. Board of Managers of Bayside
Plaza Condominium,12 the court held that the
business judgment rule did not protect the board’s
renovation assessment allocation to the plaintiff
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unit owner because the rate of assessment
exceeded the unit owner’s pro rata percentage
share of total condominium common interests.
However, the board’s motion for summary
judgment for unpaid common charges was
denied because the plaintiff had raised a valid
defense, namely, whether the assessment was
unjustifiably disproportionate to the plaintiff’s
ownership interest.

In Tucciarone v. The Hamlet on Olde Oys-
ter Bay Homeowners Association,13 the court
found that the board’s action in denying the
plaintiff unit owners all amenities and vehicle
access to the condominium grounds for failure
to pay certain fines, was done for the purpose
of pressuring the unit owners to settle a related
action brought by a neighboring unit owner
against both the board and the plaintiffs for cer-
tain damage to the neighbor’s property caused
by the plaintiffs’ planting of an invasive form
of bamboo vegetation.

The court held that whether the defendants
had followed proper procedures in imposing
the fines was “questionable,” and, finding that
the defendants’ actions were not protected by
the business judgment rule, the court granted
the plaintiffs’ motion for injunctive relief and
enjoined the defendants from denying the
plaintiffs the use and enjoyment of all ameni-
ties and from seeking to collect and enforce
payment of any fines or assessments imposed
on plaintiffs.

Conclusion

The above review of recent cases shows that
New York courts are mindful of the purposes
of the business judgment rule and will give due
deference to the actions of co-op and condo
boards wherever it is clear that the boards have
acted within the scope of their authority and in
good faith in the interests of their shareholders,
unit owners, and their buildings. However, the
courts are also careful to scrutinize the actions
of boards that either skirt the limits of their au-
thority or that clearly ignore those limits entire-
ly. In the latter cases, the courts do not hesitate
to strike down board action that is arbitrary and
done without legitimate authority.

As the battle fields equalize, sharecholders and
owners may be emboldened to challenge board
decisions. Although the recent trend favors this
scenario, courts will still be properly enforc-
ing the corporate documents and determining
whether a board has acted in good faith. At the
same time, boards should be acting reasonably
and following their corporate documents when
making decisions and not expecting to hide be-
hind the business judgment rule.

Adam Leitman Bailey is the founding part-
ner of Adam Leitman Bailey, P.C. John M. De-
siderio is a partner at the firm.
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Echevarria v. Wambua, 116 A.D.3d 418, 983 N.Y.S.2d 238 (2014).

Co-0Op President Successfully Cuts Waitlist for Apartment

The York City Department of Housing Preservation and Development (HPD) requires Mitchell-
Lama affordable housing developments to have waiting lists for residents who want to transfer to
a bigger apartment. The apartments are available on a first-come, first-serve basis. The HPD
also prescribes a formula, based on family size to determine eligibility for specific sized
apartments. For instance, four-bedroom apartments are only open to families of six. In the case
of Echevarria v. Wambua, a household that was not eligible for four-bedroom apartment brought
suit when another ineligible family “cut the line” and was awarded a larger apartment.

Facts:

Alicia Echevarria, was a shareholder in East Midtown Plaza, a co-op complex in Manhattan
managed by the housing department under the state's Mitchell-Lama affordable housing
program. She lived there with her five-member family. Echevarria alleged that her family got on
the waiting list for a three-bedroom apartment after the birth of her third child. When a four-
bedroom apartment became available, she alleged, they were told they did not qualify, even
though there were no six-member families on the waiting list for a four-bedroom apartment.
Instead, the housing agency gave the apartment to the co-op board president, Mark Andermanis,
and his wife, who also had only three children. It is undisputed that Echevarria was ahead of the
Andermanises on the waiting list for a three-bedroom apartment. Echevarria then filed an
Article 78 petition against the agency, alleging that if it was waiving normal occupancy rules, it
had to give the apartment to her family, since she was ahead on the waiting list. The agency filed
a cross-motion admitting that it was wrong to waive the occupancy rules but asked for the case to
be remanded so that it could find the appropriate sized family to occupy the apartment instead.

Issue:

The issue is whether someone who has not submitted an application for Mitchell-Lama housing
and is not otherwise eligible, has standing to sue, and the limitations of the HPD to regulate city
housing.

Analysis:

The First Department ruled that Echevarria never had standing to sue because her family was not
eligible for the apartment, and so had not suffered any harm. "It is undisputed that petitioner,
also the head of a five-person household living in a two-bedroom apartment in the building, was
not eligible for the four-bedroom apartment at issue due to the same [housing agency] rule, and
although she expressed interest, she never actually submitted an application for the apartment,”
the panel wrote. "Moreover, [the agency] has stated that it has since concluded that it did not
have the authority to grant an occupancy waiver for the reasons presented here, and that if a
remand were granted it would rescind the approval granted to the Andermanises, and would
instead conduct an external search for applicants meeting the six-person occupancy
requirement.” "Hence, petitioner remains ineligible for the four-bedroom apartment and cannot
show that she has suffered an injury that is personal and distinct from that of the general public,
or that she has an actual legal stake in the outcome of this proceeding,” the panel continued.
"Accordingly, petitioner did not have standing to initiate this proceeding."”
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Decision:

A person who has not submitted an application for low-income housing, and is otherwise
ineligible because of failure to meet certain requirements, has no standing to sue because he has
not suffered a direct injury. Under the holding of this case, someone without standing cannot
bring a proceeding to undo a matter of discretion made by an administrative agency. In addition,
the Court denied the HPD’s application to find a new occupant for the apartment, thus limiting
the HPD’s jurisdiction over the building and the approval process.
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Synopsis

Background: Head of five-person househald living in two-bedroom Mitchell-Lama
apartment petitioned under article 78 to annul determination of Department of Housing
Preservation and Development (HPO), which approved transfer of ancther five-person
household to four-bedroom Mitcheli-Lama apartment. The Supreme Court, New York
County, Peter H. Moulten, J., granted petition. Appeal was taken.

HoldIng: The Supreme Court, Appellate Division, held that petitioner lacked standing to
bring article 78 proceeding.

Reversed,
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lacked standing to bring article 78 petition seeking to annul determination of New
York City Department of Housing Preservation and Development (HPD), which
approved transfer of other five-person household to four-bedroom apartment;
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Judgment, Supreme Court, New York County (Peter H. Moulton, J.), entered May 3, 2013,
granting the petition to annul respondent Commissioner's determination to award an
apartment to the Andermanis respondents, to the extent of remanding the matter to the
Department of Housing Preservation and Development (HPD), unanimously reversed, on
the law, without costs, the petition and HPD's cross motion denied, the cross motion to
dismiss granted, and the proceeding brought pursuant to CPLR article 78 dismissed.
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HPD granted approval of the Andermanis respondents’ application to transfer their five-
person household from a two-bedroom apartment to a four-bedroom apariment in the
Mitchell-Lama cooperative building where they reslded."HPD granted the approval by
waiving the six-person occupancy requirement for a. four-bedroom apartment. It is
undisputed that petitioner, also the head of a five-persof household living in a two-bedroom
apariment in the building, was not eligible for the four-bedroom apartment at issue due to
the same HPD rule, and although she expressed intarest, she never actually submitted an
application for the apartment. Moreover, HPD has stated that it has since concluded that it
did not have the authority to grant an occupancy walver for the reasons presented here, and
that if a remand were granted it would rescind the approval granted to the Andermanises,
and would instead conduct an external search for applicants meeting the six-person
occupancy requirement. Hence, petitioner remains ineligible for the four-bedroom apartment
and cannot show that she has suffered an injury that is personal and distinct from that of the
genaeral public, or that she has an actual legal stake in the *240 outcome of this proceeding.
Accordingly, petitioner did not have standing to initiate this proceeding (see New York State
Assn of Nurse Anesthetists v Novello, 2 N.Y.3d 207, 778 N.¥Y .$.2d 123, 810 N.E.2d 405
[2004]; Matter of Clark v. Town Bd. of Town of Clarkstown, 28 A.D.3d 553, 812 N.Y.5.2d
643 [2d Dept. 2006), Roberts v. Health & Hosps Corp., 87 A.D.3d 311, 318, 928 N.Y.G.2d
236 [1st Dept. 2011], Iv. denied 17 N.Y.3d 717, 835 N.Y.S.2d 287, 958 N.E.2d 1202

[2011] ).
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New York City's Department of Housing Preservation and Development cannot reconsider its decision to give a four-bedroom subsidized
co-op to a family of five, against its normal rules, because the other family challenging the decision has no standing to sue, a state appeals
court recently found

The unanimous Appellate Division, First Department panel ruled in Echevarria v. Wambua, 103396/12, that there was no grounds for a
remand, even though the housing agency said it believed it made a mistake. The decision reversed a 2013 decision by Manhattan Acting
Supreme Court Justice Peter Moulton granting an Article 78 petition challenging the agency's decision

Justices Angela Mazzarelli, John Sweeny, Richard Andrias, Sallie Manzanet-Daniels and Barbara Kapnick joined in the unsigned opinion

The Article 78 petition was filed by Alicia Echevarria, a shareholder in East Midtown Plaza, a co-op complex in Manhattan managed by the
housing department under the state's Mitchell-Lama affordable housing program. She lives there with her five-member family.

Normatly, four-bedroom apartments are reserved for families of six, and three-bedroom apartments for families of five. Families can ask to
be put on waiting lists for larger apartments as they become available.

Echevarria alleged that her family got on the waiting list for a three-bedroom apartment after the birth of her third child. When a four-
bedroom apartment became available, she alleged, they were told they did not qualify, even though there were no six-member families on
a waiting list for a four-bedroom apartment.

Instead, the housing agency gave the apartment to a co-op board member, Mark Andermanis, and his wife, Sandra Andermanis, who also
had only three children. it is undisputed that Echevarria was ahead of the Andermanises on the waiting list for a three-bedroom apartment.

Echevarria then filed the Anticle 78 petition against the agency, alleging that if it was waiving normal occupancy rules, it had to give the
apariment to her family, since she was ahead on the waiting list.

The housing agency took a different position from either party. It filed a cross-motion saying that it had concluded it was wrong to waive the
occupancy rules. It asked for the matter to be remanded so that it could find a six-person family to take the apartment instead

Moulton granted the agency's request, but Echevarria appealed,

The First Depariment panel said that, whatever the merits of the agency's decision, Echevarria never had standing to sue because her
family was not eligible for the apartment either, and so had not suffered any harm.

"It is undisputed that petitioner, also the head of a five-person household living in a two-bedroom apartment in the building, was not eligible
for the four-bedroom apartment at issue due to the same [housing agency] rule, and although she expressed interest, she never actually
submitted an application for the apartment,” the panel wrote.

"Moreover, [the agency] has staled that it has since concluded that it did not have the authority to grant an occupancy waiver for the
reasons presented here, and that if a remand were granted it would rescind the approval granted to the Andermanises, and would instead
conduct an external search for applicants meeting the six-person occupancy requirement,” it added.

"Hence, petitioner remains ineligible for the four-bedroom apartment and cannot show that she has suffered an injury ihat is personal and
distinct from that of the general public, or that she has an actual legal stake in the outcome of this proceeding," the panel continued
“Accordingly, petitioner did not have standing to initfate this proceeding."

The decision means that the Andermanises will keep the apartment.

Adam Leitman Bailey, who represents the Andermanises, said he was pleased with the decision.

"Someone withou! standing cannot bring a proceeding to undo a maltter of discretion made by an administrative agency," he said, "Our
clients are happy that this nightmare is finally over and they can enjoy their apartment without being bullied "

Kevin J. Smith, of counsel al Sheppard, Mullin, Richter & Hampton, who represents Echevarria, could not be reached for comment.

The housing agency was represented by Karen Griffin of the city's law depariment. The department did not return a request for comment.
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Portofino Realty Corp. v. New York State Dep’t of Housing and Community Renewal,
(N.Y. Sup. Ct.) 2014.

The First Amendments to the Rent Stabilization Code in 14 Years

On January 8, 2014, the Division of Housing and Community Renewal (DHCR) issued the first
amendments to the Rent Stabilization Code in some 14 years. The 27 amendments are a mixed
bag of regulatory changes ranging from the mere codification of judicial decisions, to technical
fixes affecting few cases, to attempts to make the Code as a whole more tenant friendly. As is
true with many of these amendments, they move into the Rent Stabilization Code much of what
had already existed as office practice at the DHCR—and much of it with judicial imprimatur.
This is also true of the "Tenant Protection Unit" (TPU), an already existing sub-agency within
the DHCR, that has been around in recent months. Its job is to launch its own investigations and
ensure that owners of rent-regulated buildings properly charge their tenants rent. It has too short
a track record to determine just how that will play out, but we can assume that it will likely be
using its powers to investigate entire enterprises when one branch of that ent'erprise has done
something questionable. Thus, for the TPU, as far as launching an investigation, separate
ownership will likely not get in the way of imputing the guilt of one company to another
company with the same or similar staffing. That is an operational determination, however, not a
legal one. Portofino Realty Corp. v. New York State Dep’t of Housing and Community Renewal
is the first case to challenge the recent amendments. In that case, a group of New York City
property owners and real estate trade groups filed a lawsuit against the DHCR, seeking to have
the amendments adopted by the agency declared invalid and unenforceable.

Facts:
According to the suit, there is no legal basis for establishing the DHCR’s TPU without a law

passed by the state Legislature. In addition, the suit also alleges that many of the DHCR’s 27
amendments to the regulations conflict with state rent laws or violate the separation of powers
alleging that the governor grabbed more power than entitled to under the state constitution. The
property owners and real estate trade groups also argued that the TPU audits violate their due
process rights because they do not allow landlords a full opportunity to be heard and apply
inconsistent standards or fail to adhere to prior Office of Rent Administration rulings. In
determining the legally allowable rent, the TPU also allegedly improperly applies is
methodology to individual apartment improvements made before the TPU was established. As a
result, the audits result in determination letters that do not provide adequate reasoning and the
TPU do not provide any opportunity for appeal.

Issue:

The issue is whether the new amendments adopted by the DHCR are invalid and enforceable
Court should grant an injunction, thus preventing the adoption of the DHCR’s recently adopted
amendments to the rent regulations.

Analysis:
The state Supreme Court denied the application for a temporary restraining order. The decision
whether to grant a preliminary injunction is still pending.
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Decision:

Since the Supreme Court’s ruling on the temporary restraining order, a number of other groups
have been granted their motions to intervene, some as plaintiffs and others as defendants,
signaling just how big an impact the final decision will have. While the new amendments do
have the virtue of making the applicable law easier to find, gathering it all into one place, for the
most part, these amendments will simply increase the cost of doing business, without necessarily
providing the tenants a corresponding benefit. In some instances, the amendments are
commonplace and sensible, but in others, there is a certain air of seeking to punish landlords for
simply being landlords. No matter what the final decision—which may take years for a
resolution—the only guarantee includes expansive litigation for both landlords and tenants as
well as an incredible number of new powers given to rent-regulated tenants.



Netw Vork Law Tournal

Wednesday, April 23 2014

116

TRENDS

REAL ESTATE

The First Rent Stabilization Overhaul in 14

Years

By Adam Leitman Bailey & Dov Treiman

On Jan. 8, 2014, the Division of
Housing and Community Renewal
(DHCR) issued the first amendments
to the Rent Stabilization Code in
$ome 14 years. The amendments, 27
in all, are a mixed bag of regulato-
ry changes ranging from the mere
codification of judicial decisions, to
technical fixes affecting few cases,
to attempts to make the code more
tenant friendly.

The scope of the amendments is ex-
tensive and the changes are immense
and complex, precluding exhaustive
treatment in a single article. As a
result, this article will highlight what
the authors believe to be some of the
more immediately significant amend-
ments.

DHCR also prepared accompanying
regulatory impact statements that
discuss each of the amendments.
These statements will, no doubt, in
the coming years, be used as a kind of
“legislative history” and are therefore
well worth studying.1 Indeed, this
article bases itself largely on those
impact statements as it is too soon to
have any meaningful case law devel-
opment of the meaning and signifi-
cance of the changes.

The Tenant Protection Unit

As is true with many of these
amendments, they move into the
Rent Stabilization Code much of
what had already existed as office
practice at the DHCR—and much
of it with judicial imprimatur. This
is also true of the “Tenant Protec-

Adam Leitman Bailey, P.C. is an AV rated law
firm and Adam Leitman Bailey was named a
New York Super Lawyer in 2007 and can be
reached at info@alblawfirmcom or 212-825-
0365. Dov Treiman is a managing partner at
Adam Leitman Bailey, PC.

Adam Leitman Bailey and Dov Treiman

tion Unit” (TPU), an already existing
sub-agency within the DHCR, that has
been around in recent months. Its job is
to launch its own investigations. It has
too short a track record to determine
just how that will play out, but we can
assume that it will likely be using its
powers to investigate entire enterprises
when one branch of that enterprise has
done something questionable. Thus, for
the TPU, as far as launching an inves-
tigation, separate ownership will likely
not get in the way of imputing the guilt
of one company to another company
with the same or similar staffing. That is
an operational determination, however,
not a legal one.

Amending Registrations

Under the amendments, the automatic
right to amend registrations has been
restricted to registrations an owner
seeks to amend in the same year when
it is due. While the DHCR commentary
takes pains in its commentary to point
out that there was never an automatic
right to amendments going back for-
ever, it also acknowledges that the uni-
form office practice was to permit such
registration amendments prior to the
code amendments. Now the amend-
ments require that the landlord seeking
to file such an amendment has to start
a proceeding before the DHCR. The

DHCR writes, “These amendments, if
treated similarly to ‘late’ registrations
under the RSL, could carry a substan-
tial penalty, but no penalty has been
imposed.”

What both the amendments and their
commentary make unclear is wheth-
er the implied threat of such penalty
against the landlord for such amend-
ment proceedings will actually be the
DHCR’s routine action. This will mean
that some landlords are going to have
to be the pioneers to find out in this
game of “truth or dare” how the new
regulation is going to be enforced. Most
practitioners will therefore likely switch
from advising their clients to filing
amendments to advising their clients
not to—at least until the consequences
are clear.

We note that there has always been a
reason not to file registration amend-
ments: that where a registration is
four years old or more, it is in many
instances, immune from being exam-
ined. However, when an amendment
is filed, it starts the four-year clock
all over again. One benefit of the new
procedure should be that anytime the
DHCR does authorize an amendment,
it will be actually bulletproof as soon
as the time for appeals of such an order
has expired. This is vastly less than four
years.

The amendments also allow for the
DHCR to change its registration forms
every year. The benefit to the DHCR,
according to its commentary, is to
increase its ability “to capture data
appropriate for the administration and
enforcement of the RSL and RSC”” The
DHCR does not consider the admin-
istrative expense to owners having to
learn a new set of forms potentially
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every year.

Free Market Rents

Prior to these amendments, a non-business entity owner
could deregulate an apartment by occupying it for four
years or more. While we have seen no statistics as to how
prevalent a situation this is, we are aware of its fairly stan-
dard use with smaller buildings. However, under the new
amendments, the rent for such apartments is now cal-
culated on the assumption that all the leases would have
been renewed as two-year renewals. This clearly removes
all incentives from such owners to choose low rental
apartments for their personal use, if the goal is to raise its
rent after the four years are up to full market rates. How-
ever, what it does do is make such apartments a target if
the goal is to maximize the income from the building by
allowing the higher rental apartments to simply increase
in rent above the deregulation threshold.

Harassment Redefined

The amendments redefine harassment for purposes of
rent stabilization to include “filing of false documents
with or making false statements to DHCR.” We note that
this is a different standard from the rest of the section it
amends: “unwarranted or baseless” And there is a prob-
lem with that differentiation. To understand the differ-
ence, one could look to the law that has evolved around
the sanctions that can be awarded against a litigant for
frivolous litigation. Under the sanctions rules, the rule
has evolved that sanctions should not be awarded merely
because the litigant is wrong.2 The litigant who is sanc-
tioned must demonstrably be making knowingly false
statements or making palpably ridiculous arguments.

That same kind of standard would seem to be present
in “unwarranted or baseless” However, that does not
appear to be the standard in “false” Now, it may be that a
common law develops under this new provision requir-
ing as an antecedent to a finding of harassment that the
maker of the statement knew or should have known that
the statement is false. This would be an appropriate and
welcome common law development.

We note that while the DHCR does most of its work on
paper only, it can hold hearings and the phrase “making
false statements” would include false testimony at such a
hearing—even if not criminally false. There is no corre-
sponding sanction for a tenant making a false statement.

Reduced Service Complaints

Under the previous code provisions, an owner had a
blanket 45 days to respond to a complaint of lack of
services. No such complaint could be filed prior to 10
days after giving the landlord a written notice. While the
code went on to speak of the landlord having 45 days
after receipt of notice from the DHCR, it gave no method
of calculating that. The “receipt” standard is still in place.
Now, however, the scheduling is much more complicat-
ed. If the tenant notifies the landlord, the landlord has
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20 days from the DHCR notification; if the tenant does not
notify the landlord, the landlord has 60 days from DHCR
notification. Iowever, regardless of whether there is previous
notice to the landlord, under the amendments, “If the tenant’s
complaint indicates that the tenant has been forced to vacate
the premises, the owner shall have 5 days to respond”

We note that the complaint need only “indicate” that the
tenant is forced out of his apartment. There is no clarification
of the word “indicate” and DHCR presumably selected it in
order to be as expansive as possible without requiring any
specific language. However, DHCR also provides no checking
if the “indication” was fraudulent and no consequences if it is.

Mailings

The amendments provide something of a mixed bag for
landlords and tenants in their clarification of the rules regard-
ing mailing. While the amendments codify the requirement
found in ATM One v. Landaverde3 that mailed notices to cure
require an additional five days if they are mailed,4 it also re-
moved all arguments that anything else requires an additional
five days if mailed.5 While the decisions have been uniform
that there is no such requirement for termination notices,
lease offers, Golub notices, pleadings and all the other various
documents in rent stabilization, stabilizing the non-applicabil-
ity with a code amendment is a healthy development.

However, the amendments also add five days if the land-
lord mails a notice to the tenant demanding access. Since
the notice, hand-delivered, already called for five days, this
makes for 10 days notice to demand access. Since experience
has taught that few judges have any interest in entertaining a
no-access holdover proceeding on fewer than three demands
for access, realistically speaking, even a relatively urgent repair
situation can take the landlord two months before being able
to get to court. Obviously, during those two months, the
tenant will have had the opportunity to call the city with com-
plaints on essentially a daily basis. Thus, the new rule encour-
ages gamesmanship except in those relatively rare situations
where the landlord can reliably personally serve the tenant
with the notice demanding access.

Exiting the System

The amendments codify into the Rent Stabilization Code
both locally enacted requirements to the rent stabilization
system and case law that, taken together, require that as an
apartment leaves the rent stabilization system for having a
legal rent above $2,500, the owner must both register the
apartment as deregulated and provide a notice to the tenant
setting forth both the deregulation and the justification for it.6
While the amendment does not require on its face the use of
any particular form for the purpose, DHCR has promulgated
one and an owner would be ill advised not to use it.

The Default Formula

Made infamous by the signature case of Thornton v. Baron,7
DHCR’s unfortunately named “default formula” was a mere
office practice bearing the approval of the Court of Appeals
itself. Because it was deeply shrouded in mystery, it is unclear
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whether the new amendments8 merely codify what was
already there or to some extent create new standards. The
DHCR implies in its commentary to this “formula” that
it only applies to cases of owner wrongdoing, writing that
it applies, “where an owner fails to provide appropriate
documentation to establish the legal rent in an over-
charge proceeding or where there was an illusory prime
tenancy or a fraudulent scheme to deregulate the housing
accommodation.”

However, “fail[ing] to provide appropriate documenta-
tion” can arise in perfectly innocent circumstances, such
as, for example, if there is a fire in the management office.
The most common circumstance for lack of appropriate
documentation is when a new legitimate businessperson
purchases a building from one who is either less legiti-
mate or, most commonly, simply less meticulous.

In those cases, as well as the fraud cases, the DHCR can
set the rent based on the lowest rent of a comparable
apartment in the same building, the complaining tenant’s
initial rent without the increases allowed during the
vacancy, or the last registered rent. All these are relatively
easy for an owner to ascertain. However, if the DHCR,
for reasons left unarticulated by the amendments, deter-
mines these to be inappropriate, it can set the rent based
on “data compiled by the DHCR, using sampling meth-
ods determined by the DHCR”

Thus, where an owner is asking a practitioner the stan-
dard question, “What is my exposure?” the only possible
answer is, “That’s impossible to determine.” Thus, the
“default formula” removes in this instance the stability
and predictability that is supposed to be the hallmark of
real estate transactions.9 Indeed, transactional practice
is hit particularly hard in this regard as the amendments
specify, “This subdivision shall also apply where the own-
er purchases the housing accommodations subsequent to
such judicial or other sale”

Conclusion

While the new amendments do have the virtue of
making the applicable law easier to find by gathering it
all into one place, for the most part, these amendments
will simply increase the cost of doing business, without
necessarily providing the tenants a corresponding bene-
fit. In some instances, the amendments are commonplace
and sensible; in others, there is a certain air of seeking to
punish landlords for simply being landlords.

In February 2014, a number of property owners and
real estate trade groups filed a lawsuit against the State
Division of Housing and Community Renewal in Su-
preme Court, Kings County titled Portofino

ew
Y. Ct. on e
seeks to have by
the agency declared invalid and unenforceable. The law-
suit claims that there is no Jegal basis for establishing the
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DHCR’s Tenant Protection Unit without a law passed by the
state Legislature.

Secondly, the lawsuit argues that many of DHCR’s 27 amend-
ments to the regulations conflict with state rent laws or
violates the separation of powers alleging that the governor
grabbed more power than entitled to under our state con-
stitution. The state Supreme Court denied the application
for a temporary restraining order and a decision whether a
preliminary injunction will be granted is pending as of the
date of this article. No matter what the final decision—which
may take years for a resolution—the only guarantee includes
expansive litigation for both landlords and tenants as well as
an incredible number of new powers given to rent-regulated
tenants.

ENDNOTES:

1. http://www.nyshcr.org/Rent/RentCodeAmendments/.

2. See, for example, Bailey v. 800 Grand Concourse Owners,
Inc., 199 AD2d 1, 604 NYS2d 562

3.2NY3d 472, 812 NE2d 298, 779 NYS2d 808.

4. Rendering academic the argument that the Landaverde de-
cision should only apply to the suburban counties where Rent
Stabilization’s kissing cousin, The Emergency Tenant Protec-
tion Act of 1974 is effective in certain localities.

5. Amendment to RSC §2527.9.

6. Amendment to RSC §2520.11(u).

7.5NY3d 175, 833 NE2d 261, 800 NYS2d 118.

8. Amendment to RSC §2526.1.

9. Holy Properties Ltd. v. Kenneth Cole Productions, 87
NY2d 130, 661 NE2d 694, 637 NYS2d 964.
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APARTMENT LAW INSIDER.

Amended Rules on Deemed Leases and Preferential Rents
February 21, 2014 by Dov Treiman

On Jan. 8, 2014, the DHCR issued the first amendments to the Rent
Stabilization Code in some 14 years. While the new amendments—27 in
all—do have the virtue of making the applicable law easier to find,
gathering it all into one place, for the most part, these amendments will
simply increase the cost of doing business, without necessarily providing
the tenants a corresponding benefit. In some instances, the amendments
are commonplace and sensible. But in others, there is a certain air of
seeking to punish landlords for simply being landlords. Here’s a look at
two of those amendments.

Deemed Leases

When the tenant fails to renew the lease when offered, the landlord has, under the Rent
Stabilization Code, the option to “deem” the lease renewed. The amendments now specifically
limit so-called “deemed leases” to “determining the rent in an overcharge proceeding”
[Amendment to RSC §2523.5(c)(2)].

With this kind of language, perhaps intended to be more generous to landlords, the provision is
open to an interpretation that the “deemed lease” is still not a lease, but is a month-to-month
tenancy upon which a nonpayment proceeding cannot be brought.

Thus, if the tenant pays the deemed renewal rent, the landlord is not liable for damages. But if
the tenant does not pay the rent, the landlord has only the longer, slower remedy of a holdover
proceeding—one in which the tenant can cure the default by renewing the lease eventually. Thus,
a landlord will have paid out for such a proceeding only to put itself back to where it should have
been, with, at most, the cold comfort that the tenant might be held liable for attorneys’ fees.

Preferential Rent

The amendments crack down on preferential rents. The reason the DHCR gives for this is that
“Close to twenty-five percent of the rents in New York City are listed in DHCR’s registration
data-base as having preferential rents.” This is a quixotic complaint. [n essence, it says that
landlords are charging too /little for rent, that they are undercharging.
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The constitutionality of the Rent Stabilization Law is dependent on the existence of a “housing
emergency” and that, in turn, depends upon a shortage of affordable housing, as Adam Leitman
Bailey and I pointed out in our NY Real Property Law Journal article “Rent Stabilization
Constitutional? Not Now" [Vol. 40, No. 2, pp. 31-37, 2012]. But the only possible interpretation
of “preferential rents” is that legally permissible rents under rent stabilization are above actual
market rents. And the tenant is not, under the amendment, limited to challenging the preferential
rent when the rent goes up to the fully legal rate. No. The tenant can challenge it at any time. The
DHCR evidently did not consider that such a provision could discourage landlords from giving
the preference.

Further, it should be noted that the new regulation requires the landlord now to have records in
its possession that it may not have because it recently bought the building, without giving it an
excuse for not having these records. Canny tenants will challenge all preferential rents in
buildings that recently changed hands, regardless of their landlords’ evident ethics. After all,
there is no penalty for filing a false complaint.

This article was written with the help of Adam Leitman Bailey, Esq., founding partner of Adam
Leitman Bailey, P.C.
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Bd. of Managers of 184 Thompson St. Condo. v. 184 Thompson St. Owner LLC, 106
A.D.3d 542,965 N.Y.S.2d 114 (2013).

No Personal Liability for Underfunded Condominium Reserve Funds

Sponsors of condominium conversions have two material obligations: to convert the form of
ownership and fund the reserve fund. The formula for determining the amount of the reserve
fund is set forth in New York Administrative Code Section 26-702(b) (the “Reserve Fund Law™).
Historically, sponsors have interpreted the statutory funding requirements to their benefit,
usually to the detriment of the condominium unit owners. Since the last published decision in
1996, the courts were silent regarding interpretation of the Reserve Fund Law, however, recently
the court has ruled on the interpretation of the Reserve Fund Law in the case of Board of
Managers of 184 Thompson St. Condominium v. 184 Thompson St. Owner LLC. The Reserve
Fund Law states that sponsors must provide a reserve fund in an amount no less than three
percent of the total price of all of the units offered for sale, specifically, "[t]he sum of the cost of
all units in the offering at the last price which was offered to tenants in occupancy prior to the
effective date of the [offering] plan regardless of number of sales made." However, many
sponsors are not using the actual "last price" as a means for calculating the total price of all units
offered for sale. Instead, they are calculating total price based on the last discount price offered
to tenants in occupancy even if those prices had expired long before the effective date of the
offering plan. This, of course, results in a lower total price and therefore a smaller reserve fund
for the condominium. While most condominium boards are unaware of this practice, in /84
Thompson, the condominium board discovered the underfunding and challenged their sponsors
in court.

Facts:

The subject condominium was created by a March 22, 2007 sponsor declaration. It consists of
140 residential units, one commercial unit and four storage units. The Offering Plan, which was
declared effective on February 21,2007, contained a Section titled “Capital Reserve Fund And
Working Capital Fund,” which, as amended, contained the sponsor's contractual obligation to
fund the Reserve Fund. The board of this condominium asked the Supreme Court of New York
County to rule that the condominium’s sponsor used the discount exclusive period purchase
prices to calculate the Total Price even though those prices had expired before the effective date
of the offering plan.

Issue:
The issue is whether the sponsor underfunded the Reserve Fund, and if so, whether he may be

held personally liable.

Analysis:

The Appellate Division, First Department stated “the ‘total price’ is not the price in effect during
the exclusive purchase period, i.e., the so-called ‘insider’s price,” but rather the last price offered
to tenants in occupancy prior to the effective date of the plan.” The court found that the record
contains no conclusive evidence that the tenant-offeree prices set forth in the offering plan were
increased prior to the plan's effective date and rejected the board’s contention that the tenant-
offeree prices set forth in the plan were "illusory." Although 96 of the 140 units listed were
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vacant, disregarding the vacant apartments would only result in lowering the amount of the
reserve fund, which would be illogical and run counter to the statutory Total Price Method's
purpose of providing for an adequate building reserve fund. While the court held that the board
had not yet provided sufficient documentation to show that the sponsor had, in fact, raised the
“insider’s price,” the Court confirmed that the “last price” actually means the last price at which
a tenant in occupancy could have contracted to purchase his or her unit immediately prior to the
date the offering plan was declared effective.

Decision:

The court held that vacant apartments could not be disregarded in determining the amount of the
building reserve fund and that sponsors could take credit for capital replacement work in
establishing the building reserve funds, even if they opt to use the total price method.

The court further held that “non-sponsors may not be held individually for any of plaintiff’s
claims premised solely on alleged violations of the offering plan and certification. The
statements made by defendants in the certification and the plan were mandated by the Martin Act
and plaintiff does not posit any basis of liability outside of that statute, nor assert that the Non-
Sponsors are liable under an alter-ego or other veil-piercing theory.”



Board of Managers of 184 Thompson Street Condominium v. 184 Thompson Street Owner LLC ... Page 1 of 3

WestlawNext

Board of Managers of 184 Thompson Street Condominium v. 184 Thompson Street Owner LLC

123
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Supreme Court, Appellate Division, First Department, New York.

BOARD OF MANAGERS OF 184 THOMPSON STREET CONDOMINIUM,
Plaintiff-Appellant,
V.
184 THOMPSON STREET OWNER LLC, et al., Defendants—Respondents.

May 16, 2013.

Synopsis

Background: Board of managers for condominium brought action against sponsor of
condominium conversion and related non-sponsors. The Supreme Court, New York County,
Eileen Bransten, J., granted in part motion to dismiss, denied board's motion for partial
summary judgment, and granted summary judgment for sponsor to the extent of declaring
that, having elected to establish reserve fund for condominium pursuant to total price
method, sponsor was entitled to receive credit against mandatory initial contribution to
reserve fund. Board appealed

Holdings: The Supreme Court, Appellate Division, held that:

1 vacant apartments could not be disregarded in determining amount of building reserve
fund;

2 sponsor could take credit for capital replacement work in establishing building reserve
fund, even though it opted to use total price funding method; and

3 non-sponsors of condominium conversion could not be held individually liable based
solely on alleged violations of offering plan and certification.

Affirmed

West Headnotes (4)
Change View

Common Interest Communities Conversion of Existing Building

“Total price” referred to in provision of city administrative code governing
establishment of building reserve fund for condominium conversion pursuant to
total price method is not price in effect during exclusive purchase period, or so-
called “insider's price,” but rather the last price offered to tenants in occupancy
prior to effective date of offering plan. New York City Administrative Code, § 26—
703(b)(i)

2 Common Interest Communities Conversion of Existing Building
Vacant apartments could not be disregarded in determining amount of building
reserve fund to be established by sponsor of condominium conversion pursuant
to total price funding method, despite contention of board of managers for
condominium that tenant-offeree prices set forth in offering plan were illusory,
and even though 96 of 140 units listed were vacant; disregarding vacant
apartments would result in lowering amount of reserve fund, which would be
illogical and run counter to purpose of statutory total price method of providing for
adequate reserve fund New York City Administrative Code, § 26-703(b)(i).

3 Common Interest Communities Conversion of Existing Building
Sponsor of condominium conversion could take credit for capital replacement
work in establishing building reserve fund, even though it opted to use total price
funding method, rather than roll-over method, which provided for ongoing
contributions to reserve fund of 3% of actual sales over course of up to five

Creation; Declarations

Tenants of Condominium Conversion

Tort Liability

Duty of Condominium Association and
Developer

Secondary Sources

CONDOMINIUM CONVERSION OF
RESIDENTIAL RENTAL UNITS: A
PROPOSAL FOR STATE REGULATION
AND A MODEL ACT

20U Mich JL Ref 639

[A] man's Self is the sum total of all that he
can call his, not only his body and his psychic
powers, but his house, and his
lands All these things give him the same
emotions

CASTING NEW LIGHT ON A
CONTINUING PROBLEM: RE-
CONSIDERING THE SCOPE AND
PROTECTIONS OFFERED BY
MASSACHUSETTS'S CONDOMINIUM
CONVERSION REGULATIONS

42 Suffolk U L Rev 101

"Unless lhe available stock of rental
housing, and the tenants who reside therein,
receive further protection from the
consequences of conversion of said
accommodations to condominiums and
cooperatives

TENANT EVICTION PROTECTION AND
THE TAKINGS CLAUSE

1989 Wis L Rev 925

A Housing Regulation and the Police
Power B Mahon and the Emergence of Due
Process Takings C The Modern Two-Strand
Takings Doctrine A The Public Interest in
Preserving Affordable Housing and Securi

See More Secondary Sources
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Amicus Curiae Brief of the City of New
York in Support of Petition for Writ of
Certiorari

1994 WL 16101096

Susan Solomon PATELLA, Lioyd Ribner, as
executor of the estate of Muriel Ribner,
Denise Tucker, Donald Halperin,
Commissioner of the Division of Housing and
Community Renewal of lhe State of New
York, G Oliver Koppell, Attorney General of
the State of New York, and New York State
Division of Housing and Communily
Renewal, Petilioners, v RESOLUTION
TRUST CORPORATION, as Receiver for
Nassau Savings and Loan Association, F A,
Respondent

Supreme Court of the United States

June 23, 1994

FN* Attomney of Record Over the past fifty
years New York State has employed
emergency rent and eviction regulation as a
means of protecting its citizens from the
devastating sffects of severe and re-o

Petition for a Writ of Certiorarl

1994 WL 16099693

Susan Solomon PATTULLO, Lloyd Ribner,
as executor of the estate of Muriel Ribner,
Denise Tucker, Donald Haiperin,
Commissioner of the Division of Housing and
Community Renewal of the State of New
York, G Oliver Koppell, Attomey General of
the State of New York, and New York State
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years; statute's use of term “initial” called for credit to be applied solely against
“initial” contribution required under whichever of two funding methods was being
used, rather than to limit credit to roll-over method requiring further contributions,
and cap on amount of credit contained reference to “total price” which indicated
that credit was intended to apply to either funding method. New York City
Administrative Code, § 26-703(b)(i, ii), (c)

4 Common Interest Communities Conversion of Existing Building
Non-sponsors of condominium conversion could not be held individually liable
based solely on alleged violations of offering plan and certification, where
statements made in certification and offering plan were mandated by Martin Act,
board of managers for condominium did not posit any basis of liability outside of
that statute, and board did not assert that non-sponsors were liable under alter
ego or other veil-piercing theory. McKinney's General Business Law § 352 et seq

1 Case that cites this headnote

Attorneys and Law Firms
**115 Adam Leitman Bailey, P C., New York (Jeffrey R Metz of counsel), for appellant.

Tannenbaum, Helpern, Syracuse & Hirschtritt LLP, New York (Kenneth M Block of
counsel), for respondent

TOM, J.P., ANDRIAS, RENWICK, DeGRASSE, JJ

Opinion

*542 Order, Supreme Court, New York County (Eileen Bransten, J.), entered April 11, 2012,
as amended by order, same court and Justice, entered April 26, 2012, which, to the extent
appealed from as limited by the briefs, granted so much of defendants' motion as sought
dismissal of the first, third and fourth causes of action against defendants 184 Thompson
Acquisition LLC, 184 Thompson Street Partners, LLC, and Raymond Chalme (the Non—
Sponsors), and dismissal of the third cause of action as against remaining defendant 184
Thompson Street Owner LLC (the Sponsor), denied so much of plaintiff's cross motion as
sought partial summary judgment on subsections (a) and (b) of its first cause of action, and
its third and fourth causes of action, and, upon searching the record, granted the Sponsor
summary judgment on subsection (b) of the first cause of action to the extent of declaring
that, having elected to establish the reserve fund for the subject condominium pursuant to
the Administrative Code of the City of New York § 26-703(b)(i), the Sponsor “was entitled to
‘receive [a] credit against the mandatory initial contribution to the reserve fund' " under § 26
—703(c), unanimously affirmed, without costs.

1 2 The Sponsor opted to fund the subject condominium's reserve fund pursuant to
Administrative Code § 26-703(b)(i) (the Total Price Method) Under the plain language of
the governing statutes, the “total price” referred to in § 26-703(b)(i) is *543**116 not "the
price in effect during the exclusive purchase period, i e, the so-called ‘insider's price,’ " but
rather the “ ‘last price . . offered to tenants in occupancy prior to the effective date of the
plan’” (Turtle Bay Towers Corp v Welco Assoc, 228 A.D.2d 189, 189-190, 643 N Y S.2d
95 [1st Dept 1996], quoting Administrative Code § 702[b][1], /v. denied 89 N.Y.2d 804,'653
N.Y S 2d 281, 675 N.E.2d 1234 [1996] ). We agree with the motion court that the record
contains no conclusive evidence that the tenant-offeree prices set forth in the offering plan
were increased prior to the plan's effective date We reject plaintiff's contention that the
tenant-offeree prices set forth in the plan were “illusory.” Although 96 of the 140 units listed
were vacant, disregarding the vacant apartments would only result in lowering the amount
of the reserve fund, which would be illogical and run counter to the statutory Total Price
Method's purpose of providing for an adequate building reserve fund.

3 We also reject plaintiff's argument that a sponsor may take a credit for capital
replacement work only when it has opted to use the second reserve funding method (the
Roll-Over Method) listed in Administrative Code § 26—703, which provides for ongoing
contributions to the reserve fund of 3% of actual sales over the course of up to five years
(see § 26-703[b][ii} ). Plaintiff argues that the use of the term “initial” in § 26—703(c)
indicates that further reserve fund contributions are required, which in turn would refer to the
Roll-Over Method, and not the Total Price Method (see § 26-703[c] ['An offeror may claim

https://a.next.westlaw.com/Document/1309499f9be3711e2981ea20c4£f198a69/View/Full Text.html...
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and receive credit against the mandatory initial contribution to the reserve fund for the actual

cost of capital replacements ..."] [emphasis added] ). Plaintiff's argument reads far too much
into the statute's use of the term “initial.” The statute's opening sentence refers to the
“contributions required” pursuant to the section. The use of the plural indicates a legislative
intent to encompass both of the reserve funding methods provided for in § 26-703(b). In this
regard, the use of the term “initial” would call for the credit to be applied solely against the
“initial” contribution required under whichever of the two methods was being used. Similarly,
§ 26-703(c) ends by capping the amount of the capital replacement credit at the lesser of
the actual cost of the capital replacement work or “one per cent of the total price” (id.). This
reference to “total price” further supports our conclusion that the capital replacement credit
is intended to apply to either reserve funding method, since “total price” is an element in the
calculation of both methods (see § 26—703[b] ). We add that construing § 26-703(c) as
providing for a capital replacement credit only under the Roll-Over Funding Method would
run counter to the statutory intent *544 of encouraging sponsors to perform needed capital
replacement work in conjunction with condominium conversions.

4  The motion court correctly determined that the Non—Sponsars may not be held
individually liable for any of plaintiffs claims premised solely on alleged violations of the
offering plan and certification (see Berenger v. 261 W. LLC, 93 A.D.3d 175, 184, 940
N.Y.S.2d 4 [1st Dept. 2012] ). The statements made by defendants in the certification and
the plan were mandated by the Martin Act (see Kerusa Co. LLC v. W102/515 Real Estate
Ltd. Partnership, 12 N.Y.3d 236, 246, 879 N.Y.S.2d 17, 906 N.E.2d 1049 [2009] ), and
plaintiff does not posit any basis of liability outside of that statute, nor assert that the Non—
Sponsors are liable under an alter-ego or other veil-piercing theory.

**117 We have considered plaintiff's remaining contentions and find them unavailing.
Parallel Citations

106 A.D.3d 542, 965 N.Y.S.2d 114, 2013 N.Y. Slip Op. 03574
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Land Use-Donor Recognition Text to Be Placed in a Park-Public Interest in Enforcing Recognition Contracts
Outweighs Shifting Aesthetic Concerns-Doctrine of Impracticability or Impossibility

This decision involves the issue of whether “aesthetic considerations trump a carefully considered and crafted
contractual provision dictating the specific location of an inscription on a work of art?” The Appellate Division, First
Department (court) held that the contractual provision must be enforced.

The subject dispute involved a park which commemorates Franklin D. Roosevelt’s famous “Four Freedoms” speech.
For more than 30 years, efforts to develop the park had been unsuccessful. In 2005, at the urging of officers of a
foundation, “the Franklin & Eleanor Roosevelt Institute formed the Franklin D. Roosevelt Four Freedoms Park, LLC
(LLC) and undertook to raise the funds necessary to complete the Park.” In March 2010, the foundation contracted to
give the LLC a $2.5 million grant. In exchange for the grant, the LL.C contractually agreed that a “Recognition Text”
(text) would be placed ”at a specific location near a bust of FDR...which was to be housed in the park.”

The foundation had been among the early donors to the project and its contribution had been made “at a time when
there remained considerable doubt as to whether the LLC could raise the funds necessary to complete the project.”
Based on the grant, the LLC qualified “for essential public funding from New York State and New York City, after
which the LLC was able to raise the necessary funds to complete the Park.” The park was “essentially completed.”
However, the LLC reneged on its obligation to engrave the text at the specified location, citing aesthetic concerns.

The terms of the grant had been embodied in a series of agreements. The agreements detailed “the LLC’s obligation to
engrave specific text recognizing the Foundation and its founders...on a...granite wall” near a bronze bust of FDR. The
text was to be “low to the ground, in small font less than two inches high along the bottom of a solid 12 foot by 12
foot granite wall....” The agreements vested the foundation with the right in its sole discretion, to terminate the grant
agreement under certain conditions and specified “the precise location and wording of the ... Text,” as well as
requirements for the carving and maintenance of the inscription.” The agreements further provided that the foundation
would be entitled to specific performance in the event of a breach by the LLC.

The LLC pressured the foundation to consent to relocate the text to a different part of the Park, “where other donors’
names were going to be engraved.” The foundation declined and insisted that the LLC comply with the agreements.
The LLC refused to perform, stating that its “architects and consultants have told us” that incorporating the text at the
agreed upon location was not “the ’best aesthetic.”” The LLC offered to return the foundation’s money. The foundation
thereafter commenced the subject proceeding, “seeking a declaration that the LLC breached its contractual obligations,
and an order directing specific performance of the [agreements].”

The LLC asserted that compliance with the agreements was “totally inconsistent with the objective of the Foundation’s
own gift, and that this was a case that ’cries out for equitable relief, not tipping on the side of a selfish private interest,
but on the side of the public in a lasting historical monument.”” The LL.C’s “art expert” asserted that to place the text
at the specified location would be “akin to signing a donor’s name within the frame of [a] great painting,
something...that no donor would ever insist on...doing to a great Picasso or Van Gogh canvas upon donating such to a
museum.” The LLC also contended that the text “would be inappropriate” and inconsistent with the design and artistic
intention of the park’s original highly respected architect. Thus, the LLC claimed that compliance with the agreements
would damage the “design, the ’aesthetic purity of the space, and the purpose of the Park.””
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The court explained that “[a]esthetic considerations extraneous to a contract cannot trump its terms.” The court found
that “the LLC breached its contractual obligations to the Foundation” and the trial court had “properly ordered specific
performance by directing the engraving of the...Text in accordance with the [agreements)....” The court also noted that
”specific performance is appropriate in situations involving unique articles of property ‘having a special and
unascertainable quality’....”

The LLC had raised, for the first time on appeal, the defense of impracticability. The court found that “the LLC’s
changed aesthetic vision did not render its performance impracticable or impossible.” Under the doctrine of
“impossibility or impracticability,” performance is excused “only when the destruction of the subject matter of the
contract or the means of performance makes performance objectively impossible” and that “the impossibility must be
produced by an unanticipated event that could not have been foreseen or guarded against in the contract....” Here, the
LLC could comply with the contract. The LLC chose not to do so because “its "advisors’ believe, on aesthetic grounds,
that there should be no such engraving” at the location specified in the agreements.

The court reasoned that “[t]he time for the LLC to have voiced its aesthetic concerns was at the time the [agreements]
[were] negotiated, not after it had "accepted and spent the Foundation’s money....”” Moreover, the court rejected the
LLC’s argument that there was a public interest in “protecting the aesthetics of the Park.” The court explained that “the
public interest in enforcing donor recognition agreements outweighs the shifting aesthetic concerns regarding the
LLC...” The court reasoned that “the failure "to protect the interest of donors’ risks the result that donors may become
more hesitant to contribute at all.”” Furthermore, the court stated that “a donor’s desire to perpetuate his name as a
benefactor of a particular charitable institution and humankind is not a selfish one. These desires are deeply ingrained
in human nature and are effective motivating forces in donations of this character....”

Comment: Similar donor issues arise in many contexts other than real estate, e.g., contributions relating to programs
sponsored by, e.g., educational, hospital and other non-profit organizations. This case did not involve a situation where
performance of the contract was impossible or even difficult. Thus, the case was different from a situation where a
donor chooses to abandon a project because the project is no longer feasible.

In re Reed Foundation v. Four Freedoms Park, 653482/12, NYLJ 1202598611842, at *1 (App. Div., 1st, Decided May
2, 2013) Before: Tom, J.P., Acosta, Saxe, Freedman, Feinman, JJ. Opinion by Acosta, J. All concur.

Condominiums-Litigation Against a Condominium Sponsor and Architect-Architect’s Motion to Dismiss Third Party
Beneficiary, Negligent Misrepresentation and Professional Malpractice Claims Granted

A plaintiff association of condominium owners commenced an action against, inter alia, the sponsor of a condominium
and the sponsor’s architect based on alleged construction defects. The sponsor had retained the architect to design and
prepare drawings for the development and to file those drawings with the NYC Department of Buildings. The
complaint alleged that the architect prepared plans, specifications, a description of the property, an architect’s report
and an addendum thereto, which were included in the offering plan (plan).

The architect had moved to dismiss, noting that its contract did not mention the plaintiff homeowners. The plaintiff
asserted that it had standing to assert a breach of contract claim as a third-party beneficiary of the contract. However,
the contract between the sponsor and the architect contained “no provision expressly stating an intention to benefit
plaintiff, and the plaintiff did not otherwise plead any facts or circumstances that would support a finding that it was
more than a mere incidental beneficiary of the contract, therefore the plaintiff is not a third-party beneficiary....” Thus,
the court dismissed the breach of contract cause of action.

The court also dismissed a negligent misrepresentation cause of action. The plaintiff had failed to show either “privity
of contract or a relationship so close as to approach that of privity....” Absent such evidence, the negligent
misrepresentation claim could not be sustained. Moreover, the plaintiff had failed to allege that “when the defendants
made any representation for which it [was] being sued, the defendants knew the plaintiff would be among them, or in
fact, that the defendants knew or even had the means of knowing of plaintiff’s existence....” Rather, the plaintiff was
“merely a member of a potential class of purchasers rather than a known party” and therefore, the plaintiff “was not in
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so close a relationship to have the functional equivalency of privity necessary to support a cause of action for
negligent misrepresentation.”

Additionally, the court dismissed a professional malpractice cause of action. The plaintiff had "failed to plead any facts
sufficient to establish that [the architect] owed a duty to the plaintiff as there was no contractual privity nor the
functional equivalent of contractual privity necessary to support such a cause of action....” The court distinguished
cases where the evidence was sufficient to demonstrate that “the eventual purchasers were beneficiaries of the
agreement.” Accordingly, the court granted the architect’s motion to dismiss the complaint.

Comment: Condominium sponsors and their experts are frequently sued for construction defects after the purchasers
acquire control of the condominium board. Responsible sponsors timely address construction and operating budget
issues in order to, inter alia, protect their professional reputation, the reputation of their development, avoid expensive
and protracted litigation and avoid possible action by the New York State attorney general.

Purchasers and sponsors should try to resolve construction and budget issues through negotiation, mediation or
intervention by the attorney general before commencing litigation. Why? Many complaints in law suits are
"aggressive” documents which tend to “magnify” the problems. Since these documents are part of a public record, they
may adversely impact a purchaser’s ability to sell or refinance their condominium unit. Real estate brokers do not want
to recommend that their clients purchase in a development that has significant construction or budget problems.
Moreover, existing owners and potential purchasers may be concerned about open ended exposure to special
assessments to fund litigation. Of course, even if one side of a dispute is fair and reasonable, the other side may be
unreasonable and litigation may be the only practical alternative.

Harbour Pointe v. Bejamin Beechwood LLC , 5882/12, NYLJ 1202603735759, at *1 (Sup., QU, Decided May 20,
2013), McDonald, J.

Condominiums-Adequacy of Reserve Fund-Claim Against Principals of Sponsors Rejected

A condominium sponsor elected to fund a condominium’s reserve fund pursuant to Administrative Code §26-703(b)(i)
(the Total Price Method). According to “the plain language of the governing statutes, the ’total price’ referred to in
§26-703(b)(i) is not ’the price in effect during the exclusive purchase period, i.e., the so-called insider’s price,” but
rather the “last price...offered to tenants in occupancy prior to the effective date of the plan’....” The Appellate
Division, First Department agreed with the motion court finding that the record contained “no conclusive evidence that
the tenant-offeree prices set forth in the offering plan were increased prior to the plan’s effective date.”

The court rejected the plaintiff’s argument that the tenant-offeree prices specified in the plan were “illusory.” Of the
140 units listed, 96 were vacant. However, the court explained that “disregarding the vacant apartments would only
result in lowering the amount of the reserve fund, which would be illogical and run counter to the statutory total price
method’s purpose of providing for an adequate building reserve fund.”

The court also rejected the plaintiff’s contention that “a sponsor may take a credit for capital replacement work only
when it has opted to use the second reserve funding method (the roll-over method) listed in Administrative Code
§26-703, which provides for ongoing contributions to the reserve fund of 3 [percent] of actual sales over the course of
up to five years....”

The plaintiff argued that “the use of the term ’initial” in §26-703(c) indicates that further reserve fund contributions are
required, which in turn would refer to the Roll-Over Method, and not the Total Price Method....” The court opined that
the plaintiff’s argument “reads far too much into the statute’s use of the term ’initial.”” The court noted that “[t]he
statute’s opening sentence refers to the ’contributions required’ pursuant to the section.” The court explained that the
use of the plural “indicates a legislative intent to encompass both of the reserve funding methods provided for in
§26-703(b).”

The court stated that “the use of the term ’initial” would call for the credit to be applied solely against the ’initial’
contribution required under whichever of the two methods was being used.” Similarly, §26-703(c) concludes by
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capping the amount of the capital replacement credit at the lesser of the actual cost of the capital replacement work or

’one per cent of the total price.””

The court further stated that such reference to “total price” supports the conclusion that “the capital replacement credit
is intended to apply to either reserve funding method, since ’total price’ is an element in the calculation of both
methods....” The court also noted that “construing §26-703(c) as providing for a capital replacement credit only under
the Roll-Over Funding Method would run counter to the statutory intent of encouraging sponsors to perform needed
capital replacement work in conjunction with condominium conversions.”

Additionally, the court held that the motion court had properly determined that “the Non-Sponsors may not be held
individually liable for any of plaintiff’s claims premised solely on alleged violations of the offering plan and
certification....” The court reasoned that such “statements made by defendants in the certification and the plan were
mandated by the Martin Act..., and plaintiff does not posit any basis of liability outside of that statute, nor assert that
the Non-Sponsors are liable under an alter-ego or other veil-piercing theory.”

Comment: Douglas P. Heller, a partner at Herrick, Feinstein, who specializes in condominiums and co-ops, stated that
“[t]his statute is more complicated than it seems, and it is not surprising that the plaintiff ’tripped over it.””

“Trying to convince a court that the reduced price to tenants before the plan is declared effective is ’illusory’ might
surprise those sponsors of past conversions who lowered tenant prices only to see so many buyers that profits were
significantly diminished.”

“Further, if the plaintiff had successfully argued that the credit for work performed would only apply if the reserve
fund were funded over time, instead of up front, the result could simply convince more sponsors to fund over time.
Ironically, under this scenario, in those buildings where significant work is being performed, the maximum credit may
exactly equal the mandatory initial contribution. Where this happens, the condominium board has to begin to operate
the building with nothing in its reserve fund. Also, the court clarified that the line of cases which permits private
actions against individual principals of sponsors for violations of the offering plan, just because they signed a
certification in the offering plan required by the Attorney General’s regulations, are an aberration. Piercing the
corporate veil is subject to strict requirements in New York and this court did not believe it appropriate to "lower the

L4

bar.

Board of Mgrs. of 184 Thompson St. Condominium v. 184 Thompson St. Owner, App. Div., 1st Dept., decided May
16, 2013, Tom, J.P., Andrias, Renwick, DeGrasse, JJ.

Scott E. Mollen is a partner at Herrick, Feinstein and an adjunct professor at St. John’s University School of Law.
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Courts Rule on Underfunded Condominium Reserve Funds
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By Leni Morrison Cummins

Sponsors of condominium conversions really only have two material obligations: to convert the
form of ownership and fund the reserve fund The formula for determining the amount of the
reserve fund is set forth in New York Administrative Code Section 26-702(b) (the "Reserve Fund
Law”) Historically, sponsors have interpreted the statutory funding requirements to their benefit,
usually to the detriment of the condominium unit owners. For a long time, since the last published
decision in 1996, the courts were silent regarding interpretation of the Reserve Fund Law
However, recently, two courts have ruled on the interpretation of the Reserve Fund Law in two
very important cases: Board of Managers of 184 Thompson St. Condominium v. 184 Thompson
St. Owner LLC, and Board of Managers of Cathedral Tower Condominium v. Sendar Associates
LLC et al These cases can have a major effect on the amount of money that sponsors are
required to deposit in condominium reserve funds

Reserve Fund Requirement

The Reserve Fund Law states that sponsors must provide a reserve fund in an amount no less
than three percent of the total price of all of the units offered for sale, specifically, “[t]he sum of the
cost of all units in the offering at the last price which was offered to tenants in occupancy prior to
the effective date of the [offering] plan regardless of number of sales made.”

However, many sponsors are not using the actual “last price" as a means for calculating the total

price of all units offered for sale. Instead, they are calculating total price based on the last discount price offered to tenants in occupancy,
even if those prices had expired long before the effective date of the offering pian. This, of course, results in a lower total price and
therefore a smaller reserve fund for the condominium. Most condominium boards are unaware of this practice. However, in the two cases
cited above (784 Thompson and Cathedral Tower), condominium boards discovered the underfunding and challenged their sponsors in
court

184 Thompson

The board of this condominium asked the Supreme Court of New York County to rule that the condominium’s sponsor used the discount
exclusive period purchase prices to calculate the Total Price even though those prices had expired before the effective date of the offering
plan. In its May 2013 decision, the Court directly quoted the last published reserve fund case (the 1996 case entitled Turtle Bay Towers
Corp v. Welco Assoc.), stating “the 'total price’ .is not the price in effect during the exclusive purchase period, i e, the so-called 'insider's
price,’ but rather the last price . offered to tenants in occupancy prior to the effective date of the plan " While the Court held that the Board
had not yet provided sufficient documentation te show that the Sponsor had, in fact, raised the “insider's price,” the Court's support of the
Turtle Bay holding confirmed that the “last price” actually means the last price at which a tenant in occupancy could have contracted to
purchase his or her unit immediately prior to the date the offering plan was declared effective. The Courts ruling opens the door for the
condominium board to establish through discovery that the unit prices were, in fact, raised before the date the offering plan was declared
effective

Cathedral Tower

A year later, in May of 2014, the Supreme Court of Nassau County followed the First Department holidings of both Turtle Bay and 184
Thompson. Referencing those cases, the Court held that “[a]bsent governing Second Department authority to the contrary, these rulings
are authoritative " The Court referenced and agreed with the First Department cases of both Turtle Bay and 184 Thompson that "under the
plain language of the governing statutes, the “total price” . is not the price in effect during the exclusive purchase period, i.e , the so called
‘insider’s price,’ but rather the last price offered to tenants in occupancy prior to the effective date of the plan " The Court further agreed that
“the First Department properly construed the definition of 'total price’ .. as the price in effect just prior to the effective date and not, as
contended by defendants, the price in effect during the purchase period, i e, the ‘insider's price’”

Conclusion

Both the First and Second Departments have now adopted the strict and plain meaning of the calculation of Total Price. If the discounted
“insider” prices expire prior to the date an offering plan is declared effective, sponsors are compelled to fund the reserve fund based on the
significantly higher price to so-called “outsiders” rather than the discounted “insider” price

Unit owners and boards of condominium conversions should scrutinize their reserve funds to ensure that the condominium’s sponsor has
complied with the calculation of Total Price. Discovering and prosecuting underfunding can result in the recovery of substantial dollars for
the condominium. If sponsors wish to fund reserve funds based on the discounted "insider" prices, then they should take care in how they
draft their offering plans, The discounted “insider’ prices must be available to tenants in occupancy through the date that the offering plan is
declared effective in order for them to use those lower prices in their calculation of the reserve fund

http://alblawtirm.com/index.cfm?pageid=12&itemid=1754 9/22/2014
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Bd. of Managers of Clermont Greene Condo. v. Vanderbilt Mansions, LLC, 44 Misc. 3d
1205(A) (N.Y. Sup. Ct. 2014).

Board Must Comply With Condominium’s Bylaws in Order to Have Standing

Facts:

After all the units in the Clermont Greene Condominium (the “Condominiun”) were sold, the
board of managers of the Condominium (the “board”) retained an architect to investigate and
issue a report detailing the defects in the Condominium. According to the report that was
prepared, there were various defects and deficiencies found throughout the building, which relate
to inadequate and poor workmanship and/or design that fail to meet acceptable industry
standards, and which violate the New York City Department of Buildings (the DOB) Code. The
board brought an action against the sponsor of the condominium alleging significant construction
defects, building code violations, hazardous conditions, and other material deviations from the
Offering Plan and Purchase Agreements for the Condominium. Specifically, the board’s
complaint sets forth five causes of action: breach of contract, breach of express warranty, breach
of implied warranty, breach of fiduciary duties, and a fifth cause of action for an accounting. As
no meeting of the board took place before the action was instituted, the sponsor thereafter filed a
motion to dismiss, arguing that the board lacks standing and the legal capacity to sue because it
failed to authorize this lawsuit at an appropriately noticed meeting of the board of managers of
the Condominium.

Issue:
The issue is whether the board has the authority to sue the sponsor

Analysis:

The Court acknowledged that Real Property Law § 339 (the Condominium Act) expressly
confers standing and legal capacity upon a condominium board to sue, it nevertheless held that
the failure to comply with procedures delineated in the bylaws in obtaining authorization to
commence suit requires dismissal of the action. In reaching its decision, the Court went through
each provision contained in the Condominium’s bylaws to find authority for the board’s action.
Although nothing in the bylaws specifically required the board’s vote to sue, the court read the
totality of the bylaws and the Business Corporation Law, and ultimately found that the board
lacked authority to sue at the time the suit was commenced. It stated, “while the bylaws of the
Condominium do not specifically require authorization at a meeting for the commencement of a
lawsuit, and nothing contained in the bylaws or the Condominium's Offering Plan expressly
required plaintiff to specifically notice a meeting or hold a vote authorizing or passing a
resolution in order for plaintiff to commence a lawsuit, some form of vote is clearly required in
order for the Board to act.”

The Court also stated that “in the absence of contrary statutory authority directly relevant to
condominiums per se, notwithstanding that ‘[c]Jondominium ownership is a hybrid form of real
property, created by statute,” and the fact that a condominium, unlike a cooperative, is not
organized pursuant to Business Corporation Law, Business Corporation Law §708 provides the
clearest relevant authority on board action.” It noted that the bylaws for the Condominium track
the language of Business Corporation Law §708 in authorizing an action without a formal
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meeting “if all members of the board... consent in writing to the adoption of a resolution
authorizing the action and the resolution and written consents are filed with the minutes of the
proceedings and in providing for waiver of notice upon appearance at a meeting and for
participation by telephone, evidencing an intent to conform to the procedures set forth in the
Business Corporation Law.” However, it found no evidence that a meeting or vote of any kind
effected a decision by the Board to commence this action.

Decision:

The Court stated, “[E]xclusive authority to manage the common elements and joint finances of
the condominium is vested in the board of managers.” Furthermore, “as an incident of such
control, the board of managers is also authorized by the Condominium Act to sue for any injury
to the common elements on behalf of two or more unit owners.” Nevertheless, it ruled that while
it is clear that the board may bring such an action against the sponsor, “in the absence of any
indication that it acted as a board by voting to authorize commencement of suit, defendant's
motion pursuant to CPLR 3211(a)(3), must be granted as plaintiff lacked capacity to sue at the
time the action was filed.”
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Opinion
CAROLYN E. DEMAREST, J.

*1 The following e-filed papers read herein:

Papers Numbered
Notice of Motion/Order to Show Cause/Petition/Cross Motion and Affidavits 513
(Affirmations) Annexed

Opposing Affidavits (Affirmations) 21-27
Reply Affidavits (Affirmations)

Affidavit (Affirmation)

Memoranda of Law 74, 28, 29 In this action by plaintiff the Board of Managers of the
Clermont Greene Condominium (plaintiff) against defendant Vanderbilt Mansions, LLC
(defendant) seeking compensation for aileged defects in a condominium and asserting
claims for, among other things, breach of contract, defendant moves, under motion
sequence number one, for an order dismissing plaintiffs complaint pursuant to CPLR 3016
(b) and 3211(a)(1), (5), and (7).

BACKGROUND

Plaintiff is the board of managers of the Clermont Greene Condominium (the
Condominium), a New York unincorporated association of condominium unit owners (unit
owners). The Condominium was organized and exists pursuant to Real Property Law article
9-B, and was created by a declaration dated May 8, 2009 and filed and recorded on July 8,
2009 by defendant, who is the Sponsor of the Condominium. On May 22, 2007, defendant
submitted an offering plan for the sale of condominium units at the building (the Offering
Plan), which is a six-story apartment building with 74 residential units located at 174
Vanderbilt Avenue/181 Clermont Avenue, in Brooklyn, New York (the building). The
Offering Plan was accepted for filing by the Office of the Attorney General of the State of
New York on May 22, 2007 and, thereafter, was amended ten times by defendant.
Defendant was never a member of plaintiff. According to the ninth amendment to the
Offering Plan, there are seven members and officers of plaintiff, with three members
affiliated with defendant, including Aaron Klein (Klein)

A certificate of occupancy for the building was obtained with an effective date of May 15,
2009. The sale of the first condominium unit closed on July 16, 2009, with sales of another
19 units also closing in 2009. In 2010, the sale of another 21 units closed, and, in 2011, the
sale of another 24 units closed. In 2012, eight units closed, and the last unit closed in May
2013. Purchase Agreements were entered into between the Sponsor and each unit owner.
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Plaintiff, as the representative of the unit owners, operates the Condominium, which
includes the 74 residential units on the first through sixth floors, along with common
elements, There are, among other things, two six-story towers above a cellar with a central
ground level garden, 39 parking units in the cellar, and 17 rooftop terrace units on a portion
of the roof of the building. Plaintiff alleges that there are significant construction defects,
building code violations, hazardous conditions, and other material deviations from the
Offering Plan and Purchase Agreements for the Condominium. Plaintiff retained Howard L.
Zimmerman Architects, P.C. (Zimmerman) to investigate and issue an investigative report
detailing the defects in the Condominium. A report was issued by Zimmerman on October
12, 2012 (HLZA Report), and was provided to defendant subsequent to its
preparation.According to the HLZA Report, there are various defects and deficiencies found
throughout the building, which relate to inadequate and poor workmanship and/or design
that fail to meet acceptable industry standards, and which violate the New York City
Department of Buildings (the DOB) Code. Included among these deficiencies are problems
with fire barriers and fire-stopping and deficiencies in the unit windows and doors which
allegedly present issues of life safety, courtyard leaks, an opening trench at neighboring
property, roof leaks, sound transmission class ratings which do not meet the DOB Code,
insulation problems, non-compliance with FHA and LL58 requirements in the kitchen and
bathrooms, cracks and splintering of floors, railings at the interior stair and outlets near the
kitchen sink which do not meet DOB Code requirements, exposure of the concrete
structure, back up of the garage door, a defective refuse disposal, and numerous
deficiencies in the electrical systems, the heating, ventilation and air conditioning system,
and the plumbing and fire protection system.

*2 On July 26, 2013, plaintiff filed this action, pursuant to Real Property Law § 339-dd, as
the representative of the unit owners of the Condominium. Plaintiff's complaint sets forth five
causes of action, namely, a first cause of action for breach of contract, a second cause of
action for breach of express warranty, a third cause of action for breach of implied warranty,
a fourth cause of action for breach of fiduciary duties, and a fifth cause of action for an
accounting. Plaintiff's first, second, third, and fourth causes of action seek compensatory
damages, plus reasonable attorneys' fees, and plaintiff's fourth cause of action additionaily
seeks punitive damages. Plaintiff's fifth cause of action seeks an accounting of all books
and records for the period of 2007 to the present.

On November 11, 2013, defendant e-filed its instant motion to dismiss. Klein has submitted
an affirmation in support of defendant's motion. Joshua Brown (Brown), as the current
president of plaintiff, has submitted an affidavit on behalf of plaintiff in opposition to
defendant's motion.

DISCUSSION

Defendant, as a threshold matter, argues that plaintiff lacks standing and the legal capacity
to sue because it has failed to authorize this lawsuit at an appropriately noticed meeting of
the board of managers of the Condominium. “Capacity is a threshold question involving the
authority of a litigant to present a grievance for judicial review' “ (Caprer v. Nussbaum, 36
AD3d 176, 181182 [2d Dept 2008], quoting Matter of Town of Riverhead v. New York State
Bd. of Real Prop. Servs., 5 NY3d 36, 41 [2005] ). Standing to sue requires an interest in the
claim at issue in the lawsuit that the law will recognize as a sufficient predicate for
determining the issue at the litigant's request” (Caprer, 36 AD3d at 182). “Without both
capacity and standing, a party lacks authority to sue” (Matter of Graziano v. County of
Albany, 3 NY3d 475, 479 [2004] ).

While acknowledging that Real Property Law § 339-dd (a/k/a the Condominium Act)
expressly confers standing and legal capacity upon a condominium board to prosecute this
action, defendant relies upon plaintiff's failure to comply with sections 8 and 9 of Article Il of
the Condominium's bylaws, in arguing that plaintiff lacks capacity to prosecute herein
because such suit was never authorized by the Board. Section 8 of the bylaws provides that
notice of regular meetings of plaintiff must be given to each of its members by personal
delivery mail, facsimile, e-mail, or overnight delivery service at least three business days
prior to the day named for such meeting. Section 9 of the bylaws provides that special
meetings may be called by the president or secretary on written request of any of its
members on three business days' notice to each of its members, which is to be given by
personal delivery mail, facsimile, e-mail, or overnight delivery service, and that such notice
shall state the time, place, and purpose of the meeting. Notably, section 11 of the bylaws,
entitled “Quorum of Board of Managers,” provides that “the votes of a majority of the
Members of the Board of Managers shall constitute the decision of the Board of Managers.”
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It further provides that “any action required or permitted to be taken by the Board of 136

Managers may be taken without a meeting if all Members of the Board consent in writing to
the adoption of a resolution authorizing such action, and the writing or writings are filed with
the proceedings of the Board.” It is not disputed that none of these procedures were
followed here.

*3 Klein, who is a member of plaintiff and has submitted an affidavit in support of
defendant's motion, asserts that no meeting authorizing the commencement of this action
was properly noticed as he never received notice three business days in advance of any
such meeting pursuant to Article Il of the Condominium's bylaws. In addition, it is undisputed
that no resolution was adopted pursuant to section 11 of the bylaws authorizing the
commencement of this action.

In seeking dismissal pursuant to CPLR 3211(a)(3), defendant relies upon Board of Mgrs. of
the Chelsea 19 Condominium v. Chelsea 19 Assoc. (32 Misc.3d 1219[A], 2009 N.Y. Slip Op
52809[U], *4 [Sup Ct, N.Y. County 2009}, affd on other grounds 73 AD3d 581 [1st Dept
2010] ), in which it was held that a board of managers lacked authorization to bring claims
against the defendants therein because, similar to the by-laws here, the bylaws at issue
required special meetings of the board to be called by the president on three days' notice to
each member sent by mail, telegraph, telefax, or telephone, and the board of managers did
not convene a formal meeting prior to filing the complaint to commence that action. In so
holding, the Supreme Court, New York County, noted that three of the Board members, who
were appointed by the sponsor, were not included in the discussions regarding the decision
to file the complaint, and that these interested directors were excluded from the notice
required by bylaws and prevented from addressing the question of whether their alleged
conflict barred them from voting on the matter in question. In affirming the lower court's
dismissal of the action upon different reasoning, the Appellate Division, First Department,
found it unnecessary to address whether the board was authorized to commence the action
(73 AD3d at 582). Although the facts of the Chelsea 19 case are distinguishable, this Court
agrees with the finding of the Supreme Court, New York County, that the failure to comply
with procedures delineated in the bylaws in obtaining authorization to commence suit
requires dismissal of the action.

Plaintiff, however, maintains that no corporate resolution, nor any duly-noticed meeting, was
necessary to authorize the commencement of this lawsuit. Plaintiff relies upon Real
Property Law § 339-dd, which provides, in pertinent part, that “[a]ctions may be brought or
proceedings instituted by the board of managers in its discretion, on behalf of two or more of
the unit owners, as their respective interests may appear, with respect to any cause of
action relating to the common elements or more than one unit”, It has been expressly held
that a condominium board has standing to bring claims on behalf of individual condominium
unit owners by reason of Real Property Law § 339-dd (see Residential Bd. of Mgrs. of
Zeckendorf Towers v. Union Sq.—14th St. Assoc., 190 A.D.2d 636, 636 [1st Dept 1993] ).
Although the statute contains no requirement that there be a resolution passed or a vote
taken to commence litigation at a noticed meeting, the legal effectiveness of the actions of
the Board depends upon the Board acting as a body within the constraints of the by-laws.1
While it is well-settled that a condominium board such as plaintiff has standing to bring the
action herein pursuant to Real Property Law § 339—dd (see Caprer v. Nussbaum, 36 AD3d
at 184-85; Residential Bd. of Mgrs. of Zeckendorf Towers v. Union Sqaure—14th St. Assoc.,
190 A.D.2d at 636; Board of Mgrs. of the Crest Condominium v. City View Gardens Phase
i, LLC, 35 Misc.3d 1223[A], 2012 N.Y. Slip Op 50826[U], *3 {Sup Ct, Kings County 2012];
Board of Mgrs. of Arches at Cobble Hill Condominium v. Hicks & Warren, LLC, 14 Misc.3d
1234[A], 2007 N.Y. Slip Op 50297[U], *2 [Sup Ct, Kings County 2007] ), and Section 2 of
the bylaws, entitled “Powers and Duties,” expressly grants plaintiff Board the powers and
duties necessary for the administration of the affairs of the Condominium, including “[r]
epresenting the Unit Owners in any proceedings ... relating to ... repairs to and restoration of
the Property” (subsection m), and authorizes “[bJringing and defending actions pertinent to
the operation of the Property” (subsection t),2 there is not even a suggestion that
commencement of suit was authorized by a vote of the Board. Plaintiff's president, Joshua
Brown, merely states that the Board “retained counsel and agreed to commence this
lawsuit ... once it became clear to the non-sponsor board members that the Defendant had
no intention of fulfilling its promises and obligations to the Plaintiff’ (Paragraph 12 of
Affidavit in Opposition). It appears to be conceded that no notice was given and no formal
action was taken by the Board. While the bylaws of the Condominium do not specifically
require authorization at a meeting for the commencement of a lawsuit, and nothing

https://a.next.westlaw.com/Document/I2¢59a8b7058511e4a795ac035416da91/View/FullText.htm... 9/24/2014



Board of Managers of Clermont Greene Condominium v. Vanderbilt Mansions, LLC - WestlawN... Page 4 of 5

137
contained in the bylaws or the Condominium's Offering Plan expressly required plaintiff to

specifically notice a meeting or hold a vote authorizing or passing a resolution in order for
plaintiff to commence a lawsuit, some form of vote is clearly required in order for the Board
to act. Thus, the plaintiff's authority to sue, its capacity to prosecute this action, is in issue.

*4 Defendant argues that a board can only act through a meeting of the board, citing
Business Corporation Law § 708(a), which provides that “[e]xcept as otherwise provided in
this chapter, any reference in this chapter to corporate action to be taken by the board shall
mean such action at a meeting of the board.” in the absence of contrary statutory authority
directly relevant to condominiums per se, notwithstanding that “[c]londominium ownership is
a hybrid form of real property, created by statute” (Caprer, 36 AD3d at 183), and the fact
that a condominium, unlike a cooperative, is not organized pursuant to the Business
Corporation Law (id at 187), Business Corporation Law § 708 provides the clearest relevant
authority on the subject of board action It is noted that the bylaws for Clermont Greene
Condominium track the language of Business Corporation Law §§ 708(b) and (c) in
authorizing action without a formal meeting “if all members of the board . . consent in writing
to the adoption of a resolution authorizing the action” and the resolution and written
consents are filed with the minutes of the proceedings (see Bylaws, Section 11), and in
providing for waiver of notice upon appearance at a meeting and for participation by
telephone (Bylaws, Section 10)3, evidencing an intent to conform to the procedures set forth
in the Business Corporation Law, as applicable. There is no evidence or representation,
however, that any meeting or vote of any kind effected a decision by the Board to
commence this action.

" “[E]xclusive authority to manage the common elements and joint finances of the
condominium is vested in the board of managers” (Caprer, 36 AD3d at 184, see also Real
Property Law § 339—e [9]; § 339-v[1][a] ). “As an incident of such control, the board of
managers is also authorized by the Condominium Act to sue for any injury to the common
elements on behalf of two or more unit owners” (Caprer, 36 AD3d at 184—185; see also
Residential Bd of Mgrs of Zeckendorf Towers, 190 A.D.2d at 636) It is clear that plaintiff
has standing to maintain this action against defendant, but in the absence of any indication
that it acted as a board by voting to authorize commencement of suit, defendant's motion
pursuant to CPLR 3211(a)(3), must be granted as piaintiff lacked capacity to sue at the time
the action was filed (see Matter of Gersen v. Mills, 290 A.D.2d 839, 840 [3d Dept 2002];
Board of Managers of Stewart Place Condominium v Stewart Place Acquisition Corp , 225
A.D.2d 351 [2d Dept 1998]; cf. Matter of Renauto v. Board of Directors of Valimar
Homeowners Assoc., 23 AD3d 564 [2d Dept 2005] (suggesting that the Court's review of
the propriety of actions of a board requires some record of the communal vote of the
members of the board); see also Town of Caroga v Herms, 62 AD3d 1121, 1123 [3d Dept
2009] (explaining that dismissal was required in Gersen because of “the missing record of
an official vote™)).

*5 In light of this disposition, it is unnecessary to consider the other arguments raised in
support of dismissal

CONCLUSION
Accordingly, defendant's motion to dismiss plaintiff's complaint is granted.This constitutes
the decision and order of the court.

Parallel Citations

2014 WL 3002516 (Table), 2014 N.Y. Slip Op. 51023(U)

Footnotes

It has been held, in the context of a contractually-mandated arbitration, that in
the absence of a prohibition by a board, “the president has presumptive
authority, in the discharge of his duties, to defend and prosecute suits in the
name of the corporation” (Matter of Arbitration between Paloma Frocks, Inc
and Shamokin Sportswear Corp , 3 N.Y.2d 572, 575-76 [1958] However, in
this case the complaint is merely signed by counsel and is neither signed, nor
verified, by the president of the Board. There is no representation regarding
authorization by the Board to commence the suit, and no indication in the
pleading that the president commenced suit in the discharge of his duties.

2
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While the by-laws authorize the Board to delegate some of its powers to a

managing agent, the provision expressly excludes the powers set forth in
subdivision t, to bring an action (Article Il, Section 3). Nor does the by-law
defining the role of the president include the power to commence suit (Article
IV, Section 4).

3 The by-laws also define the general powers and duties of the president as
those “incident to the office of president of a stock corporation organized
under the Business Corporation Law of the State of New York” (Article 1V,
Section 4), indicating the intent to apply the Business Corporation Law where
appropriate.

End of Document © 2014 Thomson Reuters. No claim to original U S. Government Works
WestiawNext, © 2014 Thomson Reuters  1-800-REF-ATTY (1-800-733-2889)
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149-05 Owners Corp. v. Phillips, 41 Misc. 3d 1223(A), 981 N.Y.S.2d 637 (Civ. Ct. 2013).
Landlord Gets Possession After Tenants Failed to Exercise Option to Extend Lease

The court in 7149-05 Owners Corp. v. Phillips would not relieve or permit the late exercise of the
option to renew. It strictly held to the requirements in the lease, including the time in which the
notice to renew should be executed and that the landlord, and not his attorney, should have been
served with the renewal notice. Many times, cases are determined based on an analysis of the
facts involved. Some cases have permitted the late exercise of a renewal option where
substantial expenditures were made, the delay was minimal and the landlord was not prejudiced.
This court in this case rejected those theories as it deemed the expenditures made to maintain the
lease repairs rather than improvements, found a sixteen month delay in the notice excessive and
severed damages for another court.

Facts:

Two competing commercial businesses claimed rights to possession of a leasehold interest. The
prime tenant received the leasehold interest from her husband, who had paid $55,000 for an
assignment of the interest, when he passed. The prime lease was for a 25 year term,
commencing on September 1, 1984. Instead of providing the lease termination date, that field
was left blank with an asterisk after the year 2009 that directs the reader to the bottom of the
page which provides as follows: "with a renewal option on the part of the tenant for an additional
25 years upon the same terms and conditions as are contained herein, such option to be exercised
no later than 60 days prior to the expiration date." The second paragraph of the lease also
provides: "tenants shall use and occupy the demised premises for no purpose other than
professional offices. Tenant shall have the right to alter the demised premises at the tenant's
option and its sole cost and expense in order to obtain a residential Certificate of Occupancy".
The prime tenant claimed that her husband’s attorney kept the original copy of the lease while
the copy she received excluded the paragraph regarding the option to renew, without her
realization, but that she knew the option existed. After obtaining possession of the premises, the
prime tenant incurred substantial expenditures to convert the premises from a nine-room
residential unit to a dental office.

In September, 2005, the prime tenant executed a sublease, that gave the sub-tenant the right to
renew for five successive five-year terms after the expiration of the initial term. The sub-tenant,
like the prime tenant’s husband, also used the premises to operate a dental practice. In 2007,
when the premises had heating issues, the prime tenant made the repairs at her own expense,
incurring costs in excess of $20,000. In April 2010, the prime tenant received a notice from the
landlord’s attorney that since she had not exercised her option to renew, the landlord expected
her to vacate. On May 17, 2010, the prime-tenant signed a notice that exercised the renewal
option and explained the issue of the omitted option provision on the bottom front page of the
master lease. The landlord instituted this action in order to recover possession of the premises.

Issues:

The issues are whether the default is excusable, whether the failure to renew the lease would
result in a forfeiture of a substantial loss, whether the "improvements" at the subject premises
were made with intent to renew the lease, whether the subject premises should be recognized as
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an equitable interest that should be protected as a "longstanding location" for the dental office or
is an important part of the goodwill of that office to warrant protection against forfeiture.

Analysis:

The court first held that the tenant did not properly exercise her right to renew the lease since it
was not made within the time prescribed in the underlying lease agreement, and therefore, the
default was not excusable. It stated, “ a fundamental tenent of contract law is that the
agreements are construed in accordance with the intent of the parties and the best evidence of the
parties' intent is what they express in their written contract. Thus, a written agreement that is
complete, clear and unambiguous on its face must be enforced according to the plain meaning of
its terms, without reference to extrinsic material outside the four corners of the document.” It
also cited a recognized rule of construction, “that a court should not adopt an interpretation
which will operate to leave a provision of a contract without force and effect... An interpretation
that gives effect to all the terms of an agreement is preferable to one that ignores terms or
accords them an unreasonable interpretation.”

After examining the lease, the court found that the lease, assignment and option provisions are
complete, clear and unambiguous on their face and should be enforced according to the plain
meaning of their terms. Pursuant to the lease, the prime tenant was required to notify the
landlord in writing, of her plan to exercise the option to renew six months before August 31,
2009. Thus, she should have served written notice of the exercise of the option on or before
March 1, 2009. However, when she did so on May 17, 2010, this notice was nearly 16 months
late. In addition, the prime tenant’s May 17, 2010 notice was served on the law office of
Gutman, Mintz, Baker & Sonnenfeldt, P.C. Since this was an old lease that lacked any
enumerated notice provisions, the court found that the option to renew must be served on the
Landlord and/or the Managing Agent of the owner of the property and not the owner's attorneys.
It made this decision based on the fact that all rent payments were made to the landlord, all of her
legal inquiries were made to the landlord’s office, all notices were from the landlord, except the
holdover notice of petition and petition, and the rejection of her rent were all made by the
landlord and/or the managing agent.

The next issue it addressed was whether the non-renewal of the lease created a substantial loss to
the tenant. The prime tenant asserted that her husband spent $55,000.00 for an assignment of
the lease and created two lead-filled rooms for the purposes of dental x-raying, which cost
substantial sums of money. However, the court found that these improvements were made
nearly 30 years ago, at the inception of the tenancy, and as such, the tenant recouped her
investment during the term of the lease. Regarding the $20,000.00 the prime tenant spent to
correct the excessive heat, the court found that this sum was not expended by the prime tenant
for the continuation of the tenancy or with the intent to renew the lease. It believed that “these
sums were expended for the purposes of the Respondent protecting her source of income from
the subject premises and not for the purposes of renewing the lease.” As a result, the court
designated this capital expenditure a “repair” and not an “improvement.” In addition, the court
found that the sub-tenant had not made improvements, had not asserted that any improvements
have been made by him, but had only claimed that the improvements made by the landlord was
the basis for the reduction in his income due to excessive heating. Thus, neither party could
claim any improvements in anticipation of the lease renewal. Since there was no evidence that
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the tenants made any substantial improvements in the leasehold, the tenants failed to show an
equitable interest' that would warrant the invocation of any “equitable remedies” to protect
against forfeiture.

Decision:

The court held that the prime tenant is not relieved of consequences of the untimely renewal
notice. It stated, “In negotiating any contract, the courts will not look outside of the four corners
of the instrument especially where the instrument was negotiated between sophisticated,
counseled people negotiating at arm's length.” The court ultimately made its decision based on a
finding that “The facts show that (1) the late lease extension was the result of irreparable errors
not made by the tenant herself, (2) the renewal will not result in a substantial loss and (3) the
landlord will be prejudiced by any further denial of the right to possession.” As a result, the
court was unwilling to intervene to allow the tenant to remain in possession. In addition, the
court found that it did not have jurisdiction to entertain property damage claims, loss of profit
and the like. Thus, it severed and transferred the cross claims by the subtenant against the prime
tenant and the claims by the prime tenant against the landlord to the Civil for a final disposition.
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149—05 OWNERS CORP., Petitioner,
v,

Ira PHILLIPS, D.D.S.—Tenant, Phyllis Phillips—Occupant, Jedari, LLC—
Occupant, Albert Fuzailof, D.D.S., a/k/a Jedari Dental, PLLC d/b/a
Central Queens Dental—Occupant, “John and Jane Doe”—Occupant.,
Respondent.
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05 Owners Carp.

Weisberg & Weisberg, Great Neck, NY, Attorneys for Defendant tra Phillips, D.D.S and
Phyliis Phillips.

Lawrence G. Nushaum, New Rochelle, NY, Attorneys for Defendant Jedari, LLC and Albert
Fuzailof, D.D.S. a/k/a Jedari Dental, PLLC d/b/a Central Queens Dental.

HARRIET L. THOMPSON, J

PROCEDURAL HISTORY

*1 On March 24, 2010, the Petitioner, 149—05 OWNERS CORP., prepared and had served
on the above named Respondents a 30-Day Termination Notice without the assistance of
counsel. Subsequently, the Petitioner retained the law office of Gutman, Mintz, Baker &
Sonnenfeldt, P.C., as counsel. Based on the failure of the Respondents to vacate, a Notice
of Petition and Petition was prepared and served on the Respondents seeking to recover
possession of the premises known as 149-05 79th Avenue, Apt. A, Kew Gardens, New
York on the ground that the Respondents held over at the end of their lease agreement and
were month to manth tenants. The Petition was noticed to be heard on June 1, 2010 in
Commercial Part 52 under L & T Index No. 063289/2010.

By Notice of Motion returnable on July 27, 2010, the undertenant, ALBERT FUZAILOF,
D.D.S., JEDARI LLC, JEDARI DENTAL, PLLC d/b/a CENTRAL QUEENS DENTAL, moved
to dismiss the petition on the grounds that the court lacks personal jurisdiction over the
Respondents based on improper service of process and the 30 Day Termination Notice was
facially defective in that it did not contain a termination date in contravention of well settled
case authority.

By Notice of Cross Motion, the prime tenants, IRA PHILLIPS, D.D.S. and PHYLLIS
PHILLIPS, moved to dismiss the petition on the grounds of improper service of process and
that a nonpayment proceeding was pending between the same parties which would defeat
the holdover proceeding.

In a Decision and Order, dated November 23, 2010, the Hon. Joseph J. Esposito granted
both motions and dismissed the holdover proceeding without prejudice.

By Notice of Petition and Petition, dated July 29, 2010 and filed on August 3, 2010, the
prime tenant, PHYLLIS PHILLIPS, commenced a summary proceeding for non-payment of
rent in the amount of $34,498.46 against her sub-tenant, ALBERT FUZAILOF, D.D.S.,
JEDARI, LLC., JEDARI DENTAL, PLLC d/b/a CENTRAL QUEENS DENTAL under L& T
Index No: 70918/10.
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On August 11, 2009, the Respondent appeared by counset and interposed an answer which 143
alleged various affirmative defenses and counterclaims. The Clerk noticed the Petition for

September 14, 2010.0n that date, the Respondent moved to dismiss the petition asserting

that the pleadings were defective and the court lacked in personam jurisdiction over the

Respondents since service of process was not in conformity with the law. (The record

shows that there was a second motion made by the subtenant in which he also sought to

vacate a default judgment pursuant to § 5015(a)(5) but the record did not dispose of this

motion; presumably it was disposed of by the attorneys).

The parties engaged in motion practice; both parties agreeing that opposition papers and
reply papers would be served and filed by dates certain.

On January 18, 2011, the Hon. Joseph J. Esposito in a Decision and Order denied the
Respondents' Motion to dismiss. The court found that the pleadings were sufficient to state
a cause of action and deemed service was proper to “confer jurisdiction on the court”.

*2 After a court conference, on January 26, 2011, the parties entered into a stipulation in
which they agreed to these terms and conditions: the case was adjourned for a final trial
date to March 22, 2011; all subpoenas were required to be served by a date certain; the
Respondents were required to serve and file an answer by February 18, 2011; and agreed
to pay rent for January, February and March 2011 by personal delivery to Petitioner's
attorney's office by the tenth day of each month with the exception of January 2011, which
was to be paid by February 3, 2011. This aforesaid case between the prime tenant and
subtenant was on the court calendar simultaneously with the instant holdover proceeding.

The Petitioner commenced this second Holdover proceeding in or about November 29,
2010 by the service of a 30 Day Termination Notice terminating the alleged month-to-month
tenancy of the prime tenants and undertenants. The prime tenants and undertenants were
required to surrender possession on or before December 31, 2010 and on their failure to
surrender possession, the Petitioner would serve a Naotice of Petition and Petition. Suffice it
to say, the Respondent failed to vacate and the Petitioner served the petition made
returnable on February 1, 2011 at 2 o'clock p.m. in Commercial Part 52.

The Respondents, IRA PHILLIPS and PHYLLIS PHILLIPS, appeared by counsel and
interposed an answer with five affirmative defenses, namely, improper service of process of
the pleading (stricken as stated below), the option to renew was properly exercised by the
Respondents without objection by the Petitioner, waiver of any defects in the option to
renew by the acceptance of rent prior to and subsequent to the termination notice and
equitable estoppel.

The Respondents elected to defend this summary proceeding instead of commencing an
action in Supreme Court for declaratory and for injunctive relief. The answer by the prime
tenant asserts equitable defenses, and it is well-settled that the Civil Court and the Housing
Part of the Civil Court may entertain equitable defenses in a summary proceeding (see
RPAPL § 743).

The undertenant, JEDARI, LLC, ALBERT FUZAILOF, D.D.S., JEDARI DENTAL, PLLC
d/b/a CENTRAL QUEENS DENTAL also appeared by counsel and interposed an answer
alleging that the Petitioner failed to name and serve a necessary party, failed to state a
cause of action, improper service of process (stricken as stated below), partial constructive
eviction and related counterclaim of $42,000.00, negligent operation of the boiler by the
Petitioner and related counterclaim for $42,000.00, waiver of objection to the option by the
acceptance of rent from the prime tenant and no prejudice to the landlord, and a third party
beneficiary claim with ctaims of a wrongful rejection of the option by the Petitioner. The
answer also alleges three cross claims by the undertenant against the prime tenant,
namely, asserting all claims against the prime tenant alleged in the above nonpayment
proceeding by the prime tenant against the undertenant for $42,000.00; breach of contract
for the same claim; and for $500,000.00 for the failure to properly exercise the option to
renew. In addition to these claims and cross claims by the undertenant, it appears that the
undertenant served a demand for a jury trial,

*3 It appears that the holdover proceeding was mistakenty placed on the residential Housing
Part calendar and on the return date of February 1, 2011, the case was transferred to
Commercial Part 52 and adjourned to February 18, 2011. On February 18, 2011, this case
was adjourned to March 22, 2011.

https://a.next.westlaw.com/Document/[90f1d3f547bf11e3a341ead4e5el 25/ View/Full Text.html?... 9/22/2014



149:05 Owners Corp. v. Phillips - WestlawNext Page 3 of 19

On March 22, 2011, the Petitioner, by Notice of Motion, moved to strike the Jury Demand 144
and the affirmative defense of the improper service of process of both the prime tenant and

undertenant. After oral argument on the Motion date, this court issued a third Order striking

the Jury Demand and the defense of improper service of pracess of both tenants and

granted the parties a trial date for May 3, 2011.

It was uncontrovertible that all of the rights, title and interest in the leasehold was
transferred from IRA PHILLIPS to his wife, PHYLLIS PHILLIPS, pursuant to an assignment
and assumption of lease, dated September 22, 2005, with the written consent of the
Petitioner. Thus, the Order also provides that the Petitioner withdrew all claims in this
proceeding against IRA PHILLIPS, D.D.S. (deceased). All other parties remained in the
case. Additionally, the Respondents were ordered to pay use and occupancy by the 7th day
of each month until there was a final determination in this proceeding.

All parties including this court were in accord that the holdover proceeding under L & T
Index No: 51616/2011, as more fully discussed below, should proceed to trial prior to the
nonpayment proceeding between the prime tenant and the undertenant.

For several months, this court exhausted a considerable amount of time in a goad faith
effort to resolve the underlying proceeding between the parties. The trial date was
adjourned from May 3, 2011 to May 13, 2011; then from May 13, 2011 to May 25, 2011 for
a continued court conference. From that date, the parties stipulated to adjourn the case to
June 9, 2011 and then subsequently to July 21, 2011 for a continued conference. On July
21, 2011, the court conference was then adjourned to September 21, 2011. From
September 21, 2011, to a final adjourn date on November 2, 2011. After a lengthy
conference with the court, the parties were unable to resolve this matter amicably and the
parties insisted on a trial in this matter. A trial date was set for November 17, 2011 and
November 18, 2011. After several consent adjournments, the parties proceeded to trial on
March 21, 2012.

TRIAL ON THE MERITS

On March 21, 2012, the Petitioner commenced its case-in-chief. The Petitioner admitted into
evidence the first lease agreement involving the subject premises, dated August 1, 1984,
between 149-05 OWNERS CORP., as the Landlord and N.A.H. Realty Corporation, as the
Tenant, for the premises known as 149-05 79th Avenue, Professional Apt. A, Kew
Gardens, New York for a term of 25 years which commenced on September 1, 1984 and
terminated “to the end on the [blank] day of August 2009 * 19 [blank], upon the conditions
and covenants” as stated in the lease (the court intentionally left these spaces blank exactly
as it appears on the lease agreement). A review of the lease shows that there is a small *
between 2009 and 19 (The parties apparently did not delete 19 from the lease.) The
asterisk directs the parties to the bottom of the page which states:

*4 * * with a renewal option on the part of the tenant for an additional twenty-five (25)
years upon the same terms and conditions as are contained herein, such option to be
exercised no later than sixty (60) days prior to the expiration date.” (Petitioner's Exhibit “1”
in evidence).

Subsequently, by assignment and assumption of lease, dated March 16, 1987, N.A.H.
Realty Corporation transferred all rights, title and interest in the aforementioned lease, dated
August 1, 1984, to {RA PHILLIPS, D.D.S. for the sum of $55,000.00. The assignment
provides, in pertinent part, as follows: “$27,500.00 in cash paid this date to assignor; the
balance by the giving of a note to assignor by assignee in the form attached hereto” (There
was no promissory note attached to the assignment.) (Petitioner's Exhibit “2" in evidence.)
The assignment further stated that “IRA PHILLIPS, D.D.S., successors and assigns from
the 19 day of March, 1987 for all the rest of the term of the lease and option period years
mentioned in the said lease, subject to the rents, conditions and provisions therein also
mentioned.” (this language is handwritten on the assignment in the space provided in the
Blumberg Form). 147-05 OWNERS CORP., on February 12, 1987, consented to said
assignment (Petitioner's Exhibit “3” in evidence).

Again, the lease was assigned by IRA PHILLIPS, D.D.S., to PHYLLIS PHILLIPS, his wife,
pursuant to an assignment and assumption of lease, dated September 22, 2005.
(Petitioner's Exhibit “4" in evidence). In correspondence, dated September 22, 2005, the
Board of Directors of the Petitioner corporation acknowledged that no Board approval was
required for this assignment between husband and wife. (Petitioner's Exhibit "5" in
evidence).
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Lastly, PHYLLIS PHILLIPS on September 22, 2005, afterwards changed to September 27,
2005, executed a Sublease Agreement which transferred all rights, title and interest in the
leasehold from PHYLLIS PHILLIPS to JEDARI, LLC. and ALBERT FUZAILOF, D.D.S.
(Petitioner's Exhibit “6” in evidence). Provision 7 of the Sublease Agreement states, in
relevant part, that the "SublLessee shall have the right to renew said lease for five (5)
successive five (5) year terms following the expiration of the initial term of this sublease
provided that the exercise of each option shall be exercised in writing by the Sub—Tenant no
later than ninety (90) days prior to the expiration of the term of the sublease currently in
effect”. The Board of Directors of the 149-05 OWNERS CORP. consented to the
assignment of the Sublease Agreement from PHYLLIS PHILLIPS to Dr. ALBERT
FUZAILOF, D.D.S. and JEDARI, LLC. on September 6, 2005, prior to the assignment
(Petitioner's Exhibit “7" in evidence.)

According to the Petitioner's business records, the Respondent owed monthly rent at
$951.95 from January 1, 2007 through April 1, 2008. Notwithstanding the claims for late
fees, the Petitioner's records did not prove that late fees were assessed against the
Respondent's account for this time period. A copy of the rent ledger and written rent
demand from the Petitioner were admitted into evidence as Petitioner's Exhibit “10” and
Petitioner's Exhibit 8", respectively. Petitioner's Exhibit “10", a rent ledger from the
registered managing agent, First Management Corporation, dated June 7, 2011, shows
payments and nonpayment of the monthly maintenance, late charges and other additional
rent for the subject premises from December 1, 2004 to May 11, 2011. The balance on the
account is $10,471.45

*5 Lastly, the Petitioner offered into evidence a certified copy of the deed of ownership for
the subject premises, dated July 17, 1984, showing a transfer of ownership from Roy Alpert,
as executor of the Will of Edward Albert, as Grantor to 149-05 OWNERS CORP., as
Grantee. (Petitioner's Exhibit "9" in evidence.)

The aforementioned evidence was admitted by the Petitioner without objection by either
Respondent.

The Petitioner called Zinodkumar Shangwani, the Property Manager for 10 years for the
subject premises. He was very familiar with the case at hand and testified that the basis for
the commencement of the holdover proceeding against Dr. IRA PHILLIPS and his wife,
PHYLLIS PHILLIPS, was their failure to exercise the option set forth above. He testified that
notwithstanding the service of a Notice of Petition and Petition, the Respondents remained
in possession and the landlord sought a final Judgment of Possession and a Warrant of
Eviction in the underlying proceeding.

On cross-examination, the witness testified that he started working for the company in 2001
and worked for various departments at the company. He is a licensed real estate broker and
has held the license for over 30 years. He is involved in the everyday management of the
building and affirmed that he has custody and control over the business records of the co-op
as their autharized agent.

He further testified that Felix Langer, President of the Board of Directors, and the other
Board members authorized and retained counsel in this proceeding to commence a lease
expiration holdover against the Respondents. He concluded that the prime tenant, PHYLLIS
PHILLIPS, had to exercise the option on or before June 30, 2009 and he affirmed that he
never gave notice to PHYLLIS PHILLIPS about the exercise of the option.

At the conclusion of his testimony, the Petitioner rested and asserted that the Petitioner had
sustained its prima facie case. At that juncture, the prime tenant, PHYLLIS PHILLIPS,
moved to dismiss the petition on the grounds that the option has been properly exercised,
albeit, untimely, and claimed that PHYLLIS PHILLIPS is not a month-to-month tenant. The
Petitioner, on the contrary, argued that the Petitioner has substantiated the elements of
RPAPL § 741 and asserted that the option to renew was untimely and was not properly
exercised. After argument, this court ruled that the motion to dismiss was premature and
directed a continuation of the trial.

PHYLLIS PHILLIPS testified in her case-in-chief as a fact and material witness. PHYLLIS
PHILLIPS testified that she was a New York City school teacher for many years. She was
promoted to the Director of Math and Science within the New York City Board of Education.
She was married to Dr. IRA PHILLIPS, D.D.S., for 52 years until his death, approximately 2
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years ago. To the best of her knowledge, she testified that her husband had a small office at 146
the subject premises as early as 1955 or 1956. She acknowledged that "he was there

before her by a few years”. She was familiar with the various transactions regarding the

lease but was not, herself, involved except as stated above. She was involved intimately

with the transfer from herself to her subtenant, Dr. FUZAILOF. She testified that she had

obtained the prior approval of the co-op board before she sublet the premises to the

undertenant and there was no charge for the sublet agreement. She understood the lease

terms to be identical to the lease that the parties had negotiated on September 1, 1984.

*6 She stated that the subtenant paid the monthly rent faithfully from the commencement of
the Sublease Agreement untit in or about 2007. At that time, the public areas fell into
disrepair; heating problems in the building also precipitated the installation of a new boiler in
the basement. The boiler installation had plumbing defects which created excessive heat in
the subject unit. The excessive heat caused irreparable harm to the subtenant and his
dental equipment.

The prime tenant was forced to repair this condition at her own cost and expense because
the Managing Agent and the Petitioner failed to timely correct the condition. Her subtenant
withheld rent and she was “forced” to correct the condition and incurred costs in excess of
$20,000.00. She then had to engage in a legal battle with her subtenant and her landlord.
She claims that this proceeding is retaliatory.

At the continuance of the trial on March 23, 2012, PHILLIPS testified that her husband
occupied the subject premises from 1984 to 1992 where he owned and operated a dental
office. Her husband retired from dentistry in 1992 due to a chronic illness.

The primary issue in this case involves the 25 year option for the subject unit. According to
Mrs. PHILLIPS, she was given a copy of the master lease agreement, dated August 1,
1984, from her husband's attorney, Alvin Sobell, Esq. She stated that Mr. Sobell retained
the original lease and gave her a copy of the lease. She introduced into evidence a copy of
the lease that was provided to her by Mr. Sobell (Respondent's Exhibit “E” in evidence). The
witness testified that the option to renew paragraph described above was excluded from her
copy. The first time that she examined the lease, she was not aware that this paragraph
was inadvertently missing. She further testified that although she read the lease, there was
no reference to the option.

She further stated that Mr, Sobell was a retired attorney, and he maintained the lease and
other important documents for her husband in a metal safe/container in his office. She
further testified that the first time that she had knowledge about her failure to exercise the
lease extension was when the managing agent contacted her regarding non-payment of the
maintenance in the amount of $10,471.45. She testified that when two of her rent checks
were returned to her with the sticky note instructing her to contact their iegal department,
she called immediately. When she contacted the legal department in the management
office, she was informed that she had not exercised the option to renew the lease and was
expected to vacate the dental office. She was informed that the dental office was no longer
hers, but they would accept the three (3) months rent that she owed for April, May and June
2010. She could not recall the name of the person that she spoke with in the management
office. Notwithstanding the fact that the landlord returned the checks in April 2010, she
returned all the checks to the landlord and all of those checks were cashed.

*7 She further testified that on May 17, 2010, she signed a notice prepared by her present
attorney that exercised the renewal option and explained in the notice the quagmire of the
omitted option provision on the bottom front page of the master lease. Respondent's Exhibit
“B” shows that PHYLLIS PHILLIPS exercised the option by sending the notice to the law
firm of Gutman, Mintz, Baker & Sonnenfeldt in or about May 17, 2010. The witness further
testified that her husband told her about the twenty-five (25) year option but she did not
know how to exercise the option.

On cross-examination, PHYLLIS PHILLIPS claimed that she had properly exercised her
option almost immediately when she discovered the omission of the option language. She
did, however, acknowledge that she had never paid her rent to the law offices of Gutman,
Mintz, Baker & Sonnenfeldt, P.C. and knew that this law firm was not the law firm retained
by the coop for business purposes. She acknowledged that the law firm is the eviction
attorneys.
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Additionally, the witness was questioned about her ability to enter into a lease with the 147
subtenant that was beyond the time period that was allotted to her in her lease. She stated

that the subtenant never questioned her about it, and she did not know that the lease had

not been renewed and therefore she had the right to rent the space to the subtenant. She

had never received any notice of any kind from the landlord regarding the option when they

consented to the sublease.

Additionally, she testified that her husband spent over $160,000.00 in the subject premises
and paid it over the course of the first 5 years. This claim presumes to include the
$55,000.00 paid for the assignment of the lease to her husband and the costs for the
conversion of the residential apartment to a dental office. However, no documentary
evidence was presented to substantiate this claim.

Mrs. PHILLIPS continued to state that she has paid her rent from 2009 to 2012. She
contended that the coop waived any rights to evict her by the acceptance of her rent in this
case and she believes this proceeding should be dismissed.

Dr. FUZAILOF, D.D.S. testified that he has practiced dentistry at this address since 2005.
Dr. FUZAILOF denied any knowledge of the issues with the option to renew. He testified
that he was only concerned with exercising his 5—year options for his lease and that was
acceptable to him. He further claims that he had properly exercised his options during his
tenure at the space.

On cross-examination, he testified that he intended to remain in possession of the premises
and he properly exercised his options. He further indicated that he never saw the lease with
the option and when he did see the lease, he did notice that there was an asterisk on the
document as described above but he ignored it. He asserted that the master lease that he
saw at the execution of this sublease did not have the option language, however, he was
assured that he had a 25—year option period for his sublease agreement and would receive
a copy. Dr. FUZAILOF testified that he had waited to close "this deal for a long time” and did
not want to delay his lease execution because they did not have a copy of the master lease.
He asserted that had he known of this issue, he would not have invested his time and
money in the sublease agreement. He stated that he never received a copy of the master
lease. It was not until 2009 that he finally saw a complete copy of the lease. He was advised
by Mrs. PHILLIPS that she was trying to resolve this legal issue with the assistance of her

attorney.

*8 After this witness, the Respondent rested and the Petitioner elected not to present any
rebuttal testimony.

in closing, the Respondent seeks to persuade this court that the evidence proved that the
bottom of the lease given to the Respondent, PHYLLIS PHILLIPS, did not contain the option
to exercise the lease. Once a complete copy of the lease was given to her, she timely and
properly exercised the option pursuant to the terms of the lease agreement. The
Respondent asserts that the Petitioner has waived any objection to the exercise of the
option since the Petitioner continued to accept rent after the expiration of the lease
agreement and even after natice of her alleged default, the Petitioner continued to accept
rent. The Respondent further asserts that the twenty-five (25) year sublease agreement,
that was approved by the Petitioner, recognized her tenancy and no objection was made by
the Petitioner at that time. Additionally, it is argued that since substantial improvements
have been made by the prime tenant and the subtenant to the subject property, it would be
inequitable for the Petitioner to have a "windfail”.

The Respondent further claims that there is no prejudice to the Petitioner that the option
was not exercised timely and argues that the equities are in her favor. The Respondent
seeks a finding that the option was exercised timely and properly and the Petitioner waived
any objection to the continuance of the tenancy by the acceptance of monthly rent after the
leasehold interest allegedly terminated by its own terms.

The Petitioner, in closing, argues that the prima facie case has been established by
documentary evidence. The Respondent has admitted in evidence an option that was
untimely and not served on the proper party. The Petitioner states that as a matter of law,
judgment should enter in favor of the Petitioner with the Warrant of Eviction to issue
forthwith and the execution stayed five days. After closing arguments, this court reserved
decision.
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Both parties agreed to submit post-trial law memorandums. In their memorandum of law, 148
the Respondent argues that this court should find that the prime tenant and/or the subtenant
exercised the option to extend the lease for an additional 25 years. The Respondent relies
upon case authority which supports the general policy of the courts that abhors the forfeiture
of commercial lease agreements particularly under certain circumstances. The Respondent
argues that sufficient facts and circumstances were established at trial for this court to
excuse the default by the Respondent under principles of equity, and find that the
Respondent properly exercised the option. The Respondent claims that this court should
apply the three (3) prong test established by the Appellate Division, Second Department,
which relieves a defaulting tenant under similar circumstances (1) where the failure to timely
give notice of a lease renewal is a result of inadvertence, neglect or “venial inattention”, (2)
the tenant has made valuable and substantial improvements to the property with the intent
to renew the lease and the tenant will sustain a substantial loss if the lease is not renewed,
and (3) the landlord is not prejudiced by the delay in giving notice. The Respondent aiso
argues that the Petitioner waived any claim to object to the lease extension based on its
acceptance of rent after the termination of the lease and without objection. The tenant
states that the Petitioner should be estopped from denying the validity of the lease.

*9 The Respondent also seeks to persuade this court that the Petitioner confirmed the
tenancy by the commencement of a non-payment proceeding after the dismissal of the
holdover proceeding; thus, acknowledging that there was a landlord and tenant relationship
between the parties. When the prime tenant exercised her option to renew the lease on May
17, 2010, the Petitioner accepted the renewal without objection. The Respondent contends
that Petitioner should have served written objections to the renewal as allegedly required by
the lease and based on the failure to act the Petitioner waived any and all objections.
Accordingly, they confirmed the lease extension of the tenancy by their acts and omissions,
and this court should exercise its discretion to declare the lease extension valid and binding
on the Petitioner.

The final argument proffered by the Respondent PHILLIPS is that the subtenant had a right
to exercise the option. According to her, the obligation to pay rent and additional rent is a
covenant that runs with the land and as a covenant that runs with the land, the subtenant
has the right to exercise the option as well as the prime tenant. The subtenant, by Ietter
dated May 23, 2007, allegedly exercised the option to renew the lease. With all of the above
claims in their favor, the Respondents request that this court find that the Respondent timely
and properly exercised the option to renew the lease for an additional 25 years and dismiss
the petition.

The Petitioner, on the other hand, in a separate after trial memorandum of law asserts that
the subtenant does not have the right to exercise the option on behaif of the tenant because
it clearly is not one of the terms and conditions in the sublease or in the master lease. The
Petitioner argues that the sublease agreement is just that, a sublease and not a full
assignment of the lease which may grant the subtenant a right to exercise the option. The
owner relies upon the language in the sublease which specifically requires the prime tenant
to elect the extension in the master lease agreement and not the sub-lessee. (See
paragraph 8 of the sublease and its respective provisions admitted as Petitioner's Exhibit
"6"). The Petitioner further argues that the sublease was never intended to allow the
subtenant the right to exercise the option to renew.

The Petitioner argues that the prime tenant never exercised the option to renew the lease
and therefore the lease was not renewed. In essence, the Petitioner rightly contends that
the rights between the prime tenant and the subtenant are derivative rights; consequently,
since the prime tenant failed to renew, the tenancy is terminated and the subtenant no
longer has any rights to remain in possession.

Finally, the Petitioner, contrary to the Respondent's claim that the failure to exercise the
option has not prejudiced the rights of the Petitioner, argues general economic hardship
suffered by the Petitioner for the inability to market the property for profit because the
occupants are still in possession.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

10 In this case, two competing commercial businesses claim rights to possession of a
leasehold interest. A business can be defined as a commercial activity engaged in as a
means of livelihood or profit, or an entity which engages in such activities.
(InvestorWord.com). The location of a business is often the cornerstone of its success.
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More than half of all smali businesses rely on the rental of commercial property for the sale, 149
distribution, manufacturing and production of goods and/or the distribution of services. In

those rentals, many commercial tenants invest substantial sums of money in renovations

and thus, enter into long term leases to recover the investment made in the property over

the course of the lease.

A lease is a contract, in essence, a form of agreement made by a landlord with a tenant for
the use and occupation of real property (Rasch, N.Y. Landlord and Tenant Section 1:1-1:2).
Therefore, it is no surprise that the principals of contracts govern landlord and tenant
commercial leases; both legal and equitabie principles of contract law govern the lease
agreement between parties.

In the case at bar, two principles of law are at work. General contract construction and the
application of equitable relief to relieve a defaulting party of the terms of conditions of the
lease agreement.

Often, the first question of concern is whether the underlying agreement is unequivocal and
contains the necessary provisions to constitute a meeting of the minds between the parties.
In determining whether or not an agreement is ambiguous is a question of law to be decided
by the courts and only after an analysis of the four corners of the instrument (see Kass v
Kass, 91 N.Y.2d 554, 566, 673 N.Y.S.2d 350 [1998]; Todd v. Grandoe Corp., 302 A.D.2d
789, 790, 756 N.Y.S.2d 658 [2003] ). Suffice to say, if any ambiguity exists in the
instrument, then the courts will look to extrinsic evidence and may consider such facts in its
analysis of the terms therein (see F & K Supply v. Willowbrook Dev. Co., 288 A.D.2d 713,
714,732 N.Y.S.2d 734 [2001]; Ruthman, Mercadant & Hadjis v Nardieilo, 260 A.D.2d 904,
906, 688 N.Y.S.2d 823 [1999] ).

Furthermore, a fundamental tenent of contract law is that the agreements are construed in
accordance with the intent of the parties and the best evidence of the parties’ intent is what
they express in their written contract. Thus, a written agreement that is complete, clear and
unambiguous on its face must be enforced according to the plain meaning of its terms,
without reference to extrinsic material outside the four corners of the document [internal
quotation marks and citations omitted]. Goldman v. White Plains Center for Nursing Care,
LLC, 11 NY3d 173, 176 (2008); MHR Capital Partners L P. v. Presstek, 12 NY3d 640
(2009); Van Shift Holdings Ltd, v. Energy Improv Structure Acquisition Corp., 65 AD3d 405
(1st Dept., 2009).

In addition, “it is a recognized rule of construction that a court should not adopt an
interpretation which will operate to leave a provision of a contract without force and effect.
An interpretation that gives effect to all the terms of an agreement is preferable to one that
ignores terms or accords them an unreasonable interpretation [internal quotation marks and
certain citations omitted].” Ruttenberg v. David Data Systems Corp., 215 A.D.2d 191, 196
(1st Dept., 1995).

*11 In negotiating any contract, the courts will not look outside of the four corners of the
instrument especially “where the instrument was negotiated between sophisticated,
counseled people negotiating at arm's length [internal quotation marks and citations
omitted].” Tag 380, LLC v. ComMet 380, inc., 10 NY3d 507, 513 (2008); Logiudice v
Logiudice, 67 AD3d 544 (1st Dept., 2009). In addition, see the most recent matter of
Colonial Pacific Leasing Corp. v. Brown, 28 Misc.3d 1214(a), 2010 WL 2927283
(N.YY.Supp.) in which the court denied a motion for summary judgment and granted
Defendant's motion for summary judgment dismissing the complaint based on various
ambiguities in the underlying documentary evidence submitted by the Plaintiff.

An agreement “is unambiguous if the language it uses has a definite a precise meaning,
unattended by danger of misconception in the purport of the [agreement] itself, and
concerning which there is no reasonable basis for a difference of opinion' “ (Greenfield v.
Philes Records, 98 N.Y.2d 562, 569, 750 N.Y.S.2d 565, [2002], quoting Vreed v. Ins. Co. of
North America, 46 N.Y.2d 351, 355, 413 N.Y.S.2d 351 [1978]; see Williams v. Village of
Endicott, 91 AD3d 1160, 1162, 936 N.Y.S.2d 759 [2012] ).

Secondarily, in commercial transactions, in the case law below, for over a period of fifty
years, the courts have answered the proverbial call to rescue valuable commercial
tenancies by developing various equitable remedies to level the playing field between the
owners and tenants to avoid the forfeiture of valuable leasehoid interests by tenants that
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have been noncompliant with the specific terms of the lease agreement, namely the timely 150
and proper exercise of lease renewal extensions.

A search of our rich history revealed that there are several Court of Appeals decisions in the
early 1970's that created the foundation for many of the underlying principles and rationale
of the courts that overlook defaults in lease agreements to avoid forfeiture of commercial
tenancies.

In the earlier case of Jones v. Gianferante, 305 N.Y. 135, 138, 111 N.E.2d 419, 420, the
Court of Appeals recognized that equity will relieve a tenant against forfeiture of a valuable
leasehold interest when the defauit in notice has not prejudiced the landlord and thus,
resulted from an honest mistake, or similar excusable fault. In order to invoke the relief
under Jones, it is incumbent upon the party to establish that (1) there was an honest
mistake or similar excusable fault; (2) by the tenant; and (3) no damage to the landlord'.”

In S'Y. Jack Realty Co. v. Pergament Syosset Corp., 27 N.Y.2d 449, 264 N.E.2d 462, 318
N.Y.5.2d 720 (1971), the Court of Appeals further developed and expanded the above rule
of law to rescue yet another commercial tenancy in which the United States Postal Service
failed to deliver a properly mailed notice to renew. The court determined that “if reliance on
the United States mail could possibly be characterized as “fault”, it was in excusable fault'
and, the tenant which had timely mailed a letter making known its desire to renew a 5~year
lease for a store building in which it had conducted its retail business for more than 15
years, should not be deprived of a valuable asset because of the failure of the post office to
deliver the letter, where the landlord did not suffer any damage or prejudice because of the

delay.”

*12 There were some specific findings that the court relied on that were significant. It was
undisputed that when a notice is required to be given by a certain date, it is insufficient and
ineffectual if it is not received within the time specified in the lease (See e.g., Peabody v.
Sapteriee, 160 N.Y. 174, 59 N.E. 818; Kantrowitz v. Dairymens's Lead Corp. Assn., 272
App.Div. 470, 71 N.Y.S.2d 821, aff'd, 297 N.Y. 991, 80 N.E 2d 366; Boyce v. Nat'
Commercial Bank and Trust Co., 41 Misc.2d 1071, 247 N.Y.S.2d 521, aff'd., 22 A.D.2d, 848,
254 N.Y.S 2d 127; See also Restatement, 2d, Contract (Pent. Draft No. 18 1964), Section
64, Subdivision B); 1A Corbin, Contracts (1963), Section 264; | Williston, Contracts (3d
Edition 1957), Section 87).

Additionally, since the landlord took no steps to find another tenant or to lease the space, it
was found that the Appellate Division appropriately relieved the tenant of its default to give
the requisite timely notice of the renewal of its lease or to perform some other condition
precedent to renewal; no harm or prejudice befell the landlord and it was not due to bad
faith. (Citing Jones v Gianferante, 305 N.Y. 135, 111 N.E.2d 419; Rizzo v. Morrison Motors
Inc., 29 A.D.2d 912, 289 N.Y.S.2d 903; Ringelthein v. Karsch, 112 N.Y.S.2d 130; Application
of Tott, Sup., 81 N.Y.S.2d 344, see also | Corbins |, Contracts (1963), Section 35, p. 146;
MacNeil, Time of acceptance, 112 U. Pa. Law Rev. 947, 975; Rash, N.Y. Landlord & Tenant
in Summary Proceedings (1950), 1970 Supp., Section 210, p. 116; | Williston, Contracts (3d
Edition, 1957), Section 76, p. 249).

The court further established that “a longstanding location for a retail business is an
important part of the goodwill of that enterprise, so the tenant stands to lose a substantial
and valuable asset”. Moreover, as was conceded in that case, the landlord did not suffer
any damage or prejudice because of a delay resulting from the non-delivery of the letter to
the landlord. The court specifically finding that the default was “excusable” fauilt and should
not operate to deny the Defendant of a valuable asset.

Later in the 70's, in the often cited case of / N A. Realty Corp. v Crosshay Chelsea, Inc, 42
N.Y.2d 392, 366 N.E.2d 1313, 397 N.Y.S.2d 958 (1977), the Court of Appeals determined
that improvements in real property, coupled for the first time with the concept of goodwill as
a valuable asset, rescued yet another commercial tenancy based on principles of equity.
New York courts have recognized that the right to renew a lease is a vested equitable right
(J N.A. Realty Corp. v. Crosshay Chelsea, Inc, supra ). Where a tenant assignee had made
considerabie improvements in the premises, $40,000.00 at the inception of the purchase
and an additional $50,000.00 during the tenancy and where its location was lost, the
restaurant would undoubtedly lose a considerable amount of its customer goodwill, the
tenant assignee who failed to renew the lease at the proper time would be entitied to
equitable relief if there is no prejudice to the landlord. it was particularly significant that the
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tenant had invested $15,000.00 in improvements, at least part of which was expended, after 151
the option had expired (emphasis added).

*13 In that case, the court had not been asked to consider whether a tenant would be
entitled to equitable relief from the consequences of his own negligence or “mere
forgetfulness” as the court had held in the Fountain case, supra. In Gianferante, the default
was due to an ambiguous lease and in S Y. Jack, the notice was mailed but never
delivered. In the past, equitable relief was often denied if it appears that there was a willful
or gross negligence by the tenant versus a forfeiture as a result of the tenant's own
negligence or inadvertence. The matter was remanded to determine whether the owner, in
fact, suffered a prejudice as a resuit of the late filing of the notice of option to renew.

One of the primary questions raised in J.N.A. Realty, supra, and similar cases upon which it
relied, is whether the tenant would suffer a forfeiture if the landlord is permitted to enforce
the letter of the agreement. The fact that the tenant in possession had made a “considerable
investment and improvements on the premises” and “would undoubtedly lose a
considerable amount of his customer's goodwill if he lost his location, would suffer a
forfeiture”, constitutes sufficient grounds to relieve him of his negligence.

In sum, New York courts will intervene to relieve a commercial tenant from the forfeiture of
the valuable leasehold resulting from the tenant's failure to exercise its option in a timely
way if his failure to act was the result of an honest mistake or similar excusable default
provided that the landlord is not prejudiced. The negligence in failing to exercise the options
in the J N A. Realty case was extended for four and a half months. Other delays have been
for less a period of time (S.Y. Jack Realty Co. v. Pergament Syosset Corp., supra ) (37
days), (Jones v Gianferante, supra, (13 days); Modlin v. Town and Country Tax, Inc., 42
A.D.2d 586, 344 N.Y.S. 703 (14 days); Rizzo v Morrison Motors Inc., 29 A.D.2d 912, 289
N.Y.S.2d 903 (6 days).

Now looking further into the element of time, in Harlinton Realty Corp. v. Farmiloe—Burke
Corp., 108 Misc.2d 690, 438 N.Y S.2d 691, the court was called on to determine whether or
not the passage of 17 months after the lease expiration could pass the test for equitable
relief. Equitable relief must always depend upon the facts of a particular case (J. M. A. Reaity
Corp. v. Crossbay Chelsea, Inc., supra, 42 N.Y.2d at 400, 397 N.Y.S.2d 958, 366 N.E.2d

1313),

The court found that the Respondent possessed a valuabie lease interest and that it made
considerable investments in the premises. The fact that the landlord made no particular
commitments with respect to the property and would not be prejudiced if the tenant is
relieved of its default, was evidence against forfeiture. Since the landlord continued to send
rent notices to the tenant for 18 months requesting payment of the old rent and accepted
the rent for the entire period of time, almost one-third of the renewal period, the landlord
should not be permitted to require strict adherence to the notice requirements for exercising
the options (relying on Modlin v. Town and Country Tax, Inc., supra ).

*14 As this rule of law has been perfected in the judicial system, the Appeliate Division,
Second Department, in Mass Properties Co. v. 1820 New York Ave. Corp., 152 A.D.2d 727,
544 N.Y.S.2d 180, found that the “the task for determining whether a tenant shall be
relieved of a default in exercising an option is threefold. The tenant must show (1) that the
default was excusable; (2) that the default will result in a substantial forfeiture by the tenant;
and (3) that the landlord would not be prejudiced (J.N.A. Realty Corp. v. Crossbay Chelsea,
Inc., supra). The basis for the determination in that case was that the neglect was
inadvertent, not prejudicial to the landlord but prejudicial to the tenant by forfeiture of a
valuable interest invested in the diner enterprise operated by the tenant. See also P L. Dev.,
Inc. v. T. Fetterman, 293 A.D.2d 657, 740 N.Y.S 2d 634, finding that the Plaintiff timely
exercises option to purchase the Defendant's premises given that the Plaintiff's large
expenditures on the property, the lack of prejudice of the Defendant that the option is given
effect and the honest mistake would have led to the Plaintiff's short delay in exercising its
options, equity compels specific performance of the option (Hirsch v. Lindor Realty Inc., 63
N.Y.2d 878, 484 N.Y.S.2d 196, 742 N.E.2d 1024; J N.A. Realty Comp. v. Crossbay Chelsea,
Inc, supra; Pitkin Seafood v. Pitrock Realty, 146 A.D 2d 618, 536 N.Y S.2d 527; 2M Realty
Corp. v. Bochn, 204 A.D 2d 620, 612 N.Y.S 2d 207)

Furthermore, equity will save a long term tenant from a de minimus breach of a lease where
there is no discernible prejudice to a landlord (40+33 67st St. Realty v. Dalton, 203 WL
21911088 (App.Term, 2d Dept., 2003) including where rent payments are fully tendered by
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the tenant though not always precisely on time (47st St. Ave. Realty LL.C v. Choices 152
Women's Medical Clr., Inc., 188 Misc 2d 274, 276, 726 N.Y.2d 859, 861 (App.Term, 2d

Dept., 2001).

See the application of this principle by Judge Singh in the matter of Rachef Bridge Corp. v.
Dishi, 4 Misc.3d 1021(A), 2004 WL 2008629 (N.Y.C.Civ Ct.), finding that the default of the
tenant was inadvertent and excusable "and was caused in part by a contradictory document
prepared by the landlord” [ (citing Jones v.. Gianferante, supra, where the tenant was
excused for the failure to timely exercise renewal based on ambiguity in the renewal

option) ]. In the analysis of the substantial forfeiture by the tenant, the court concluded that
the expenditure of $150,000.00 for the granite storefront, the total cost of the construction
being $480,000.00 and the additional $60,000.00 spent building by Rachel Bridge by the
additional of new offices on the second floor was deemed a substantial forfeiture where the
court intervened to excuse the default in the exercise of the option. In that case, the new
use of the property as developed by the tenant necessitating a change in zoning, substantial
construction and investment was also significant. (The court citing Nanuet Nat! Bank v
Saramo Holding Co., 153 A.D.2d 927, 454 N.Y.S.2d 734 (2d Dept., 1989) which found that
the expenditure of $180,000.00 in construction of a two-story building and additional sums
spent over the 20—year term constituted substantial improvements). Further, the amount of
goodwill earned at the location over 20 years was reflected in the willingness by the new
tenant to pay a tenfold increase for the space (S.Y. Jack Realty Co. v. Pergament Syosset
Corp., supra, 27 N.Y.2d 449, 318 N.Y.S.2d 720, 269 N.E.2d 462 (1971) (loss of good will of
a retail enterprise is a substantial and valuable asset)). Based upon those facts, Judge
Singh dismissed the holdover proceeding with prejudice.

*15 At the Appellate Term, Second Department in Brook v. Efabed, 7 Misc.3d 132(A), 80
N.Y.S 2d 230, 2005 WL 975680 (N Y. Sup.Ct., App. Term), a case similar to the case at
bar, the landlord instituted a commercial holdover proceeding predicated upon a Notice of
Termination of an alleged month-to-month tenancy. The commercial lease, which
terminated on July 31, 2002, granted the tenant an option to renew for an additional five
years at a 5% increase each year. Since no particular method for exercising an option to
renew is prescribed in the lease, a tenant may adopt any reasonable method at the end of
the term to indicate that the tenant elects to renew the lease. The tenant's election may be
implied from continuing in possession after expiration of the lease (see Foster v. Stewart, 96
App.Div. 814 [1921]; Schwalven v. Cholowaczuk, 75 Misc.2d 98 [1973] ), particularly when
the tenant remains in possession and invests additional sums in the commercial space.
Since the tenant not only remained in possession but tendered a check to the landlord in the
amount required on the renewal, the court upheld the lower court determination that the
lease was fittingly renewed, and affirmed the dismissal of the summary proceeding.

In Popyork, LLC v. 80 Court St. Corp, 23 AD3d 538, 806 N_Y.S 2d 606, 2005 N.Y.SlipOp.
08965, the Appellate Division, Second Department, found that the tenant, which operated a
fast food restaurant, was entitled to relief from the consequences of its untimely renewal.
The tenant paid $550,000.00 to acquire the former tenant's rights over two years after the
initial term of the lease had commenced as well as invested approximately $300,000.00 in
improvement. The court reasoned that the tenant stood to lose its goodwill that it shared
with that local community as its customer base and the landlord offered no evidence that it
was prejudiced by late notice of the lease renewal option which it received approximately
four months before the fifth term of the lease was due to expire. The Appellate Division,
relying on the three-prong test established above, and on Street Beat Sportswear v.
Waterfront Realty, 6 AD3d 693, 775 N.Y.S.2d 160; Comprehensive Health Solutions v.
TrustCo Bank Nat'l Assn., 277 A.D.2d 861, 715 N.Y.S.2d 796; O'Malley v. Ruggiero, 245
A.D.2d 1129, 667 N.Y.S.2d 531; Dan's Supreme Supermarkets v. Redmond Realty Inc.,
216 A.D.2d 512, 628 N.Y.S.2d 790, determined that although it was undisputed that the
Plaintiff failed to timely exercise its option, equity should intervene to relieve the tenant of
the consequences of an untimely renewal where the elements of the three-prong test are
found. The declaratory judgment action was remitted to the Supreme Court for an entry of a
judgment declaring that the Plaintiff effectively exercised its option to renew the lease.

This court, in reviewing the case of 135 £. 57th St. LLC v. Daffy Inc., 91 AD3d 1, 934
N.Y.S§.2d 112, 2011N.Y.SlipOp. 08497, interestingly for the first time observed that the court
granted equitable relief in a case where no improvements were ever performed in the
subject premises. In another well-written pivotal decision by Justice Saxe, writing for the
majority, he traces the historical development of the rule of law in this area of lease
extension options and the avoidance of lease forfeitures in commercial tenancies. As the
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presiding Justice, he emphasized that “the law generally exacts a high price for failure to 153
comply with the precise language of a contract” (see e.g., Vermont Teddy Bear Co v. 538
Madison Realty Co.,, 1 NY3d 470, 775 N.Y S.2d 765, 809 N.E.2d 870 [2004] ), But, in some
situations, principles of equity and the fundamental convenants of fair dealings have
softened the often harsh results of common law rules of strict contract construction. “These
equitable principles such as the doctrine of substantial performance, import the concept of
fundamental fairness to the context of contractual dispute litigation. One equitable
construction that has been used to protect parties from the harsh resuits of strict contract
construction is the principle underlying this Appeal, that equity will intervene to avoid
forfeiture”. The main issue, as articulated by the majority, is “whether this exercise of
equitable authority was proper, given that the tenant did not prove that it made substantial
improvements in anticipation of continued occupancy.” /d. at pg 3.

*16 The majority acknowledged and recognized the firm set of rules articulated by the
landiord that when a contract required written notice to be given within a specified time
period, the notice is ineffective unless it is received within that time (Oppenheimer and Co.

v. Oppenheimer, Appel, Dickson and Co., 86 N.Y 2d 685, 693, 363 N.Y.S.2d 732, 660
N.E.2d 415 [1995], Maxton Bidrs. v. Lo Galbo, 68 N.Y.2d 373, 378, 509 N.Y.S.2d 507, 502
N.E.2d 184 [1986]. But, in reply, the court reminded the landlord that there is an exception
carved aut by the court that apply equitable grounds where a forfeiture would result from the
tenant's neglect or inadvertent (J.V.A. Realty Corp. v. Crossbay Chelsea, Inc., supra).In
Daffy's, it was determined that the four-day delay in providing the one-year's notice required
by the lease did not prejudice the landlord in that case. The record showed that Daffy never
claimed that it exercised the option timely based upon the date of the letter. “The option
renewal letter emailed with the cover page, dated February 4, 2010, and the fax cover sheet
was time stamped February 4, 2010. Moreover, the corporation controller who prepared the
letter provided a credible explanation for the error, We accepted trial court's conclusion that
the misdating was not prompted by either bad faith or an intent to defraud and that the four-
day delay was an honest mistake,”

As important, the court went on to indicate that as J N.A Realty Corp., supra explained,
equity does not intervene when a party fails to timely exercise a contractual option because
“the loss of the option does not ordinarily result in the forfeiture of any vested right” (42
N.Y.2d at 374, 397 N.Y.S5.2d 958, 366 N.E.2d 1313). The reason is that the option itself
does not create an interest in the property, and no rights accrued until the condition
precedent has been met by giving notice within the time period specified”, however, while
options such as stock options or options to buy do not create a vested interest in the
property so that the loss of the property may be treated as a forfeiture, lease renewal
options are different. Equity may intervene where a tenant in possession of the premises
under an existing lease neglected to timely exercise a renewal option because “he might
suffer a forfeiture if he had made valuable improvements in the property” (/d.).

Furthermore, the court declared that in a case where improvements relied on by the tenant
had been made during the first two years of the lease, they had already been amortized and
depreciated by the time of the attempted renewal so that the tenant had “reaped the benefit
of all initial expenditures,” and concluded that there was insufficient evidence that the tenant
would suffer a forfeiture (see Soho Dev. Corp. v Dean & Del uca, 131 A.D.2d 385, 386, 517
N.Y S.2d 498 [1987], Wayside Homes v. Percelli, 104 A.D.2d 650, 659, 480 N.Y.S.2d 29
[1984] Iv. denied, 64 N.Y 2d 602, 485 N.Y.S.2d 1024, 475 N,E.2d 126 [1984]; Trieste
Group, LLC v. Ark Fifth Ave. Corp., 13 AD3d 207, 787 N.Y.S.2d 258, [2004] )

*17 Although the Court of Appeals has authorized equitable relief against untimely renewal
where there has been no indication that substantial improvements had been made in the
premises, J.N.A. Realty Corp., supra, the Appellate Division, in reliance on S, Y. Jack Realty
Co. v. Pergament, supra, affirmed the granting of equitable relief to the commercial tenant
not because of substantial improvements to the premises would otherwise be forfeited but
“to preserve the tenant's interest in a longstanding location for a retail business because this
is an important part of the goodwill of that enterprise, [and thus] the tenant stands to lose a
substantial and valuable asset” (/. N A. Realty at 398, 397 N.Y.S.2d 958, 366 N.E.2d 1313;
S.Y. Jack Realty at 453, 318 N.Y.S,2d 720, 267 N.E,2d 462). The court opined that
“although there is evidence that Daffy's like Dean & DeLuca in Soho Dev Corp. v. Dean &
Deluca, 131 A.D.2d 385, 517 N.Y S.2d 498 (1987) supra, had widespread name
recognition unrelated to any particular store location, the evidence was sufficient to support
a finding that Daffy's 57th Street store, in particular, had garnered substantial goodwill in its
approximate 15 years at the location, which goodwill was a valuable asset that would be
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damaged by its ouster from the premises. “[E]quity may intervene to protect against 154
forfeiture of substantial and valuable asset of a business is goodwill.” The court also found it

significant that most of the store's 114 employees would lose their jobs and benefits if the

store were to close and no alternate location was available as well as evidence of the

mistake by the company's controller in failure to calendar the renewal deadline. Finally, the

location was shown to be “one of Daffy's top producing retail locations and the landlord

failed to establish any prejudice resulting from the breach” (see Cellular Tel. Co. v, 210 E.

86th St. Corp., 14 AD3d 305, 306, 787 N.Y.S.2d 284 [2005] ). The facts justified the finding

in favor of Daffy's and the court allowed the tenant to remain in possession.

At this time, some discussion and review of the cases in which the court would not
recognize a forfeiture is in order. it is clear that when the tenant has put the initial
improvements in the property, the sums depreciated over the time of the lease and where
no new additional improvements were made, equity will not intervene to prevent the
forfeiture. In Soho Dev. Corp. v. Dean & Deluca, 131 A.D.2d 385, 517 N.Y.S.2d 498, the
Appellate Division, First Dept. found against the tenant and allowed their ouster. The
evidence showed that “the majority cost of improvements made by the tenant were incurred
during the first two years of the lease. Presumably, all of these improvements are effectively
amortized and depreciated over the life of the lease. Consequently, the tenant has “reaped
the benefit of any initial expenditures.” (Wayside Homes v. Purcell, 104 A.D 2d 650, 651,
480 N.Y.S.2d 29 [2d Dept.1984] ) Iv to appeal denied, 64 N.Y.2d 602, 485 N.YS.2d 1027,
415 N.Y.E.2d 126, |n addition, the fixtures associated with the gourmet food could still be
relocated. The relocation of Dean & DelLuca would have little effect on their business;
particularly since there were other locations available in the Soho area and the tenant was
not mislead by the landlord's conduct. More importantly, there was no ambiguity in the
lease, no failure to timely deliver a lease renewal and accordingly, the tenancy did not
mandate protection against forfeiture and the landlord was entitled to a judgment of
possession. See also 5 East 41st Check Cashing Corp v. Park and Fifth Owner LLC, 44
AD3d 373, 843 N.Y.S.2d 573 (App.Div., 1st Dept.) whereby the court determined that the
Plaintiff failed to set forth sufficient evidence of any such improvements made with the intent
to renew the lease (citing Soho Dev. Corp. v. Dean & Deluca, supra, and held that “... there
is record evidence that the tenant made no improvements that would otherwise invoke
equity relief’ (see e.g., 95 E. Main St. Sve. Sta. v. H & D All Type Auto Repair, 162 A.D.2d
440, 441, 556 N.Y.S.2d 385 [1990] ). The Plaintiff, thus, failed to show any equitable interest
that would warrant protection against forfeiture.

*18 In 221-06 Merrick Blvd. Assoc. v. Crescent Electrical Acquisition Corp., 24 Misc.3d 138
[A], 897 N.Y.S.2d 673, 2009 WL 2177839 (N.Y. Sup.Ct,, App. Term, 2d, 11th & 13th Jud.
Dists.), the Appellate Term found that the tenant failed to offer sufficient proof that it made
improvements in reliance on the lease renewal. According to the court, all of the tenant's
witnesses and documentary evidence submitted failed to distinguish between repairs which
the tenants were required to perform by the lease and any actual improvements made by
the tenant. Moreover, the tenant did not allege it would lose any goodwill if it had to change
location and accordingly, the tenant failed to establish that it would suffer forfeiture if the
lease were not renewed.

Similarly, in Redlyn Electric Corp. v. Lewis Shiffman, Inc., 81 AD3d 621, 815 N.Y.S.2d 880,
2011N.Y.SlipOp. 00666, the Appeilate Division, Second Department, in an action for a
declaratory judgment seeking a finding that the tenant has validly renewed the lease by
asserting various causes of action, the court declined to exercise its discretion to save the
tenancy. Following a non-jury trial, the Supreme Court found that the renewal provision in
the lease was not ambiguous because of the use of the word “or/and” in the renewal
provision was a scrivenor's error and the Plaintiff had not validly renewed the lease and
awarded the Defendant damages on a counterciaim. The court determined that the renewal
provision was clear and unequivocal. “The lease provides that if the Plaintiff intended to
renew the lease,” it was to notify the lessor “of its intention to exercise such option or by a
written notice delivered to the lessor personally or by certified mail, return receipt requested,
not less than 6 months prior to the end of the term of the lease”. Such provision was
deemed to contain no ambiguity and the tenant did not prevail in that proceeding.

In addition, in Marina Tower Assoc. Ltd. v. 325 Southend Corp., 2013 WL 2097572 (N.Y
Sup.Ct., Appellate Term), the court found that the tenant's default in the exercise of the
option was hardly inadvertent or technical but resulted from its apparent inability to afford
the rental amount specified in the lease option provision or to successfully renegotiate the
rentat terms of the option.
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In a very simifar case to the case at bar, Baygold Assoc., Inc. v. Congregation Yetev Lev of 155

Monsey, Inc., 27 Misc.3d 1202[A], 910 N.Y.S.2d 403, 2012 WL 1253477 (N.Y. Sup.Ct.,
Rockland County) the court found that the tenant was not entitled to equitabie relief
excusing its failure to exercise the option. In that case, notwithstanding the fact that it was a
sublease agreement not recognized by the landlord unlike the Respondent in this case, the
court specifically found that “the forfeiture rule was crafted to protect tenants in possession
who make improvements of a substantial character with an eye toward renewing the lease,
not to protect the revenue stream of an out-of-possession tenant like Baygold”. Similarly, it
cannot be said that Baygold's improvements—made over 20 years earlier when it was a
tenant in possession—was made with a view toward renewal of the lease such as Baygold's
equitable interest in a renewal. The court held that J.N.A. Realty, supra, is restricted to
tenants who made “considerable investment and improvements” to the premises in
anticipation of the lease renewal or would lose a considerable amount of goodwill should the
lease not be renewed. “This narrow equitable doctrine was never intended to apply in a
circumstance like this, where the out-of-possession tenant failed to make any improvement
in anticipation of the renewal and does not possess any goodwill in the location. Even
assuming that the out-of-possession tenant's failure to comply with the commercial lease
renewal provision was a result of an excusable default, non-renewal would not result in a
forfeiture by the tenant as required for equitable relief excusing the tenant's failure to timely
exercise its option to renew”. The tenant had not made any improvements in the premises in
over 20 years, had already reaped the benefits from any capital expenditures that it had
made before that time and did not possess any goodwill in the “ongoing concern” of the
business.

*19 In this case, it would be more than fair to say that “what could go wrong, did go wrong."
As this court now focuses on the case at bar, there are certain material and relevant facts
that should be highlighted. The evidence in this case proved that on August 1, 1984, 149—
05 OWNERS CORP. and N.A.H. Realty entered into a 25—year lease, which commenced
on September 1, 1984 and terminated on August 31, 2009. The lease agreement does not
contain the date that the term ended; it is blank. There is a minuscule asterisk after the year
2009 and that asterisk directs the reader to the bottom of the page of the original lease
agreement which provides as follows: “with a renewal option on the part of the tenant for an
additional 25 years upon the same terms and conditions as are contained herein, such
option to be exercised no later than 60 days prior to the expiration date.” As significant, the
second paragraph provides as follows: “tenants shall use and occupy the demised premises
for no purpose other than professional offices. Tenant shall have the right to alter the
demised premises at the tenant's option and its sole cost and expense in order to obtain a
residential (sic) (commercial) Certificate of Occupancy”.

Subsequently, pursuant to an assignment of lease with assumption of lease, on March 19,
1987, N.A.H. Realty assigned all rights and interests to IRA PHILLIPS. The purchase price
for the assignment of the lease was the sum of $55,000.00; the assignee tendering the sum
of $27,500.00 in cash and the balance in a promissory nate to the assignor. (A copy of the
assignment was admitted into evidence as Petitioner's Exhibit “2.”) It is undisputed that the
owner of 149-05 Owner's Corp. consented to the assignment.

in applying the rules of law as described above, the questions of fact are whether the
default is excusable, whether the failure to renew the lease would result in a forfeiture of a
substantial loss, whether the “improvements” at the subject premises were made with intent
to renew the lease, whether the subject premises should be recognized as an equitable
interest that should be protected as a “longstanding location” for the dental office or is an
important part of the goodwill of that office to warrant protection against forfeiture (J.N. A,
Realty Corp., supra, S.Y. Jack Realty Co., supra; Nanuet Nat'! Bank v. Saramo Holding Co.,
supra ).

First, the Respondent argues that the acceptance of rent by the Petitioner for April, May and
June 2010 constitutes a waiver by the Petitioner. The Respondent argues that the landlord's
acceptance of rent after the termination of the lease was sufficient to waive the requirement
of the written notice of the option to renew and that the court should find that the lease had
been expressly or implicitly extended. The court completely disagrees with this proposition.
Real Property Law Section 232—c provides that where a landiord accepts rent for any period
after the expiration of a lease, “... unless an agreement either express or implied is made
providing otherwise, the tenancy created by the acceptance of such rent shall be a tenancy
from month-to-month” The lease specifically contains a non-waiver clause that has been
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repeatedly enforced by the courts (Cifations omitted). Although the case law provides that 156
where the landlord accepted rent for several months, “absent proof of any other
understanding between the parties,” it was “presumed that the lease was renewed for
another year at the same terms.” (Watterman v. Falk, 11 Misc.2d at 1074, 174 N.Y.S.2d 88;
see also Kennedy v. Kenderian, 187 Misc. 861, 863—864, 69 N.Y.S.2d 121 [Albany County
Court, 1946}; /rish American Law Assn. v. Stanfield, 182 Misc. 363, 366, 50 N.Y.S.2d 494
[Sup.Ct., N.Y. County], the evidence in this case does not support a finding that the
Petitioner knowingly and intentionally waived the rights to object to the alleged lease
extension. This intention was evidenced by the commencement of this second holdover, the
rejection of the rent after notice of the expiration of the lease and then the acceptance of the
rent thereafter. It is undisputed that the rent was not paid by the prime tenant in the sum of
$10,471.45; this court confirmed this sum with all parties at trial. Although the Petitioner's
records show rent paid after the termination date, the tendered rent was not the increased
rental amount due under the lease extension and was only accepted in court after this court
ordered the payment of use and occupancy pending a final disposition. Therefore, the court
does not find that the Petitioner waived its rights to object to the purported lease extension
and did not reinstate the tenancy by the acceptance of rent under these facts.

*20 It is the opinion of this court that the testimony of PHYLLIS PHILLIPS was credible and
trustworthy. According to her testimony, the first sordid event occurred during the time that
the lease was retained by her husband's attorney. She testified that she did not have a copy
of the master lease in her actual possession since it was in his office. PHYLLIS PHILLIPS
testified that her husband and herself had discussed the lease terms and she was aware
that there was a twenty-five (25) year option but she had never physically had a copy of the
lease agreement to confirm his verbal representations.

Although her testimony was unclear of the exact date when she requested a copy of the
lease from this attorney, the copy of the lease, which was presumably made by a member
of the staff of that attorney's office, was copied incompletely (Respondent's Exhibit “E” in
evidence). The lease was incomplete because it omitted the 25 year option to renew
provision.

She further testified that it was not until she attempted to pay her rent in or about April 8,
2010, which was returned to her by the Petitioner's legal staff, that she was notified that she
had not exercised the iease option.

After examining the lease, the court finds that the lease and assignment, including the lease
option provisions, are complete, clear and unambiguous on their face and will be enforced
according to the plain meaning of their terms except as stated below. It is incontrovertible
that the Respondent was required to notify the Petitioner, in writing, of her intention to
exercise the option to renew six (6) months prior to August 31, 2009. Thus, the Respondent
should have served written notice of the exercise of the option on or before March 1, 2009,
that being at least six (6) months before the expiration date of the master lease. It is
irrefutable that on May 17, 2010, PHYLLIS PHILLIPS had served on the law offices of
Gutman, Mintz, Baker & Sonnenfeldt, P.C., at 813 Jericho Turnpike, New Hyde Park, New
York 11040, a written notice of the option to renew (Respondent's Exhibit “B"). The lease
mandated that the lease extension notice be served on or before March 1, 2009 but it was
not served until May 17, 2010, nearly 16 months late.

Itis firmly established in New York that a lease extension or an option to renew must be
timely, definite, unequivocable and strictly in compliance with the terms of the lease (J.N.A.
Realty Corp. v. Crossbay Chelsea, Inc., supra; Dan's Supreme Supermarkets v. Redmond
Realty inc.,, 216 A.D.2d 512, 628 N.Y.S.2d 790; American Realty Co. v. 64 B Venture, 176
A.D.2d 226, 227, 574 N.Y.S.2d 344). See also Redlyn Electric Co. v Louis Shiffman, Inc.,
81 AD3d 621, 915 N.Y.S.2d 880 (App.Div., 2d Dept., 2011). The exercise of this lease
extension was completely ineffective since it was not made within the time prescribed in the
underlying lease agreement.

The option in this case, although it stated the name of the owner, was served on the law
office of Gutman, Mintz, Baker & Sonnenfeldt, P.C. at their principle place of business at
813 Jericho Turnpike, New Hyde Park, New York. Regrettably, the lease does not specify
the manner of service such as certified mail return, receipt requested or any other specified
method, however, the lease does sufficiently provide that any notice by the Petitioner and
reciprocally, the Respondent, must be in writing (see “10 Day Notice provision”) in the lease.
Since this age-old dated lease, the predecessor to the modern Blumberg store/business
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lease and/or the NYC Real Estate Board lease, tacks any enumerated notice provisions, it is 157
the opinion of the court that the option to renew must be served on the Landlord and/or the

Managing Agent of the owner of the property and not the owner's attorneys—whether it is

the cooperative attorneys or the eviction attorneys. The finding of this court is supported by

the testimony and evidence at trial as revealed by the Respondent, to wit: all rent payments

were made to the Petitioner, all of her legal inquiries were made to the Petitioner's office, all

notices were from the Petitioner except the holdover notice of petition and petition, and the

rejection of her rent were all made by the Petitioner and/or the Petitioner's managing agent.

*21 Furthermore, there was no evidence proffered by the Respondent that a limited power
of attorney or other notice from the Petitioner was provided to her that granted either of their
attorneys authorization to accept service of the option to renew. Frankly, this is the only
case in which this court has examined that a tenant exercised the option to the wrong party
(emphasis added ). In each of the above cases, the lease extensions were served, albeit,
untimely or not in conformity with the lease, on the owner or authorized agent, and not to
their attorney or any other party.

Moreover, Mrs. PHILLIPS never testified that she made an innocent mistake in this case. In
fact, she made no mistake at all. Therefore, the court can not conciude that any
inadvertence or mistake was made by her. It would be a hard stretch for the court to find
that this default was excusable. The irreparable errors were not made by her but by those
that she relied upon (see Baygold Assac., Inc. v. Congregation Yetev Lev of Monsey, Inc.,
27 Misc.3d 1202(A), 910 N.Y.S.2d 403, 2010 WL 12153477). Based upon the above facts,
the exercise of the option cannot be classified as mere inadvertence or “venial inattention”
and the failure to exercise the option to the praper party is fatal and inexcusable.

Even assuming arguendo that the default in the exercise of the option by some stretch of
the imagination is excusable, the next query is: does the non-renewal of the lease create a
substantial loss to the tenant. Notwithstanding the fact that the Respondent did not submit
any documentary evidence to prove the initial investment in the property of the sum of
$55,000.00, Petitioner's Exhibit “2" acknowledges that at least the sum of $55,000.00 that
was paid by IRA PHILLIPS for the purchase of this lease. The testimony of his wife,
although still unsupported by documentary evidence, asserted that this nine (9) room
apartment was converted from a residential apartment to a dental office. Mrs. PHILLIPS
informed the court that her husband created two lead-filled rooms for the purposes of dental
x-raying, which cost substantial sums of money. Her testimony was that the costs were
about $160,000.00 and her credibility was solid, thus, this court will presume that this sum
was accurate despite the lack of real evidence. However, this capital investment was made
at the inception of the tenancy in 1984. As the court stated in Trieste Group, LLC v. Ark Fifth
Ave. Corp, supra, Baygold Assoc., Inc. v. Congregation Yetev Lev of Monsey, Inc , supra,
and as shown from the testimonial and documentary evidence here, these improvements
were made nearly 30 years ago, at the inception of the tenancy, and as such, the
Respondent has certainly recouped her and her husband's investment capital during the
term of the lease and the value of the investment capital has depreciated over the course of
the lease.

The second alleged financial investment by the Respondent was not made to the leased
space. The witness testified that the sum of $20,000.00 was paid to correct an excessive
heat condition that was created by defective repairs performed by the Petitioner to the boiler
of the building. As stated during the testimony of Dr. FUZAILOF, D.D.S., he suffered from
excessive heat in the leased space due to the defective boiler installed in the basement of
the property that was directly beneath the leased space. It is the opinion of this court that
the sum of $20,000.00 was not expended by the Respondent for the continuation of the
tenancy or with the intent to renew the lease. This court cannot qualify the $20,000.00
expenditure as an “improvement”. Frankly, these sums were expended for the purposes of
the Respondent protecting her source of income from the subject premises and not for the
purposes of renewing the lease. Instead, the court designates this capital expenditure a
“repair” and not an “improvement”.

*22 The testimony of Mrs. PHILLIPS also does not substantiate that these “improvements”
were made for the purposes of renewing the lease. In the non-payment proceeding by the
owner against her and the subtenant for their refusal to pay the rent, the Respondents
claimed that the excessive heat constituted a partial constructive eviction. The strategy to
withhold rent by both parties was intended to force the landlord to correct the excessive
heat condition, not to extend the lease agreement (see Soho Dev. Corp. v. Dean & Del.uca,
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supra. Dr. FUZAILOF, D.D.S. testified that the Petitioner had not corrected the condition in a 158
reasonable time and as such, Mrs. Phillips was literally forced to make these repairs. This

court does not deem the evidence presented sufficient to substantiate that these repairs

“were made in reliance upon the renewal of the lease.” Moreover, the parties should be

reminded that the alleged “improvements” were performed before the lease expired, not

after the lease expired, which may have supported a presumption that the tenant performed

those repairs in anticipation of the renewal of the lease.

In the case at bar, the subtenant has made no improvements, has not asserted that any
improvements have been made by him, but has only claimed, in writing, that the
improvements made by the landlord was, in fact, the basis for the reduction in his income
due to excessive heating. Thus, neither party could claim any improvements in anticipation
of the lease renewal. Since there is no record evidence that the tenants made any
substantial improvements in the leasehold, the Respondent has not shown an equitable
interest’ that would warrant the invocation of any “equitable remedies” to protect against
forfeiture.

Furthermore, as discussed above, in considering whether a tenant would “suffer a
forfeiture,” courts have considered not only improvements made by the tenant to the
premises, but also the tenant's “goodwill with the community and its customer

base.” ( Popyork, LLC v. 80 Court St. Corp., 23 AD3d 538, 539, 806 N.Y.S.2d 606 [2d
Dept.2005]; see also S.Y. Jack Realty Co. v. Pergament Syosset Corp., supra; Nanuet Nat'l
Bank v, Saramo Holding Co , supra ).

Can it be said that the tenant will lose its goadwill that it shared with the community and its
customer base if the relief sought herein is not granted? The evidence is to the contrary.
Many of the commercial cases that have been discussed above deal with retail businesses.
Although arguments could be made that the “services” of a dental office may have goodwill
in the community, it is certainly not the equivalent of a retail business that relies con its
location and its customers in the community. As the subtenant stated in his complaint letter
to the management company and to the attomeys for the owner in this case, he has two
other dental offices in two different locations. This particular dental office at this location can
not be characterized as a unique commercial commodity'. Since this dental office is in a
building that contains over 122 residential apartments, there was no evidence presented
that the residents-locals’ used this particular dental office as opposed to another dental
office or that there would be any substantial loss in goodwill if it had to change locations.

*23 Mrs. PHILLIPS nor the subtenant testified that this dental office had any widespread
name recognition at this particular location. Neither testified that this particular location in
and of itself garnered any substantial goodwill during the 25 years plus that the dental office
has operated in this location. This court would be hard pressed to find that this dental office
in this particular location garnered a goodwill that could be characterized as a vaiuable
asset that would be damaged by its ouster from the premises. This court also cannot make
any analogy to the commercial cases above that this premises must be preserved based on
the longstanding location of the business and the goodwill of that business at the demised
premises. On the contrary, it is nothing particular or unusual, unique or otherwise of this
particular location. in addition, there was no testimony that any empioyees would lose their
jobs and benefits if this location were closed or that there was no other location available for
this dental office. There was absolutely no evidence that the subtenant was making “top
dollar” at this third location of his dental practice which would create an inequitable forfeiture
by the termination of this leasehold. Plainly, the facts here do not justify the relief requested
by the Respondent.

Notwithstanding the fact that the agents of the landlord never testified regarding any
prejudice to the landlord, the lack of this finding alone does not change the determination.
Although the Respondent may have remedies for recovery for the irreparable errors made
under the facts and circumstances in this case, the Petitioner should not be deprived of its
rights to recover the demised premises. The landlord's inability to consummate another
lease is prejudicial in and of itseif. The monthly rent for the subject premises is $1075.86 as
shown in Petitioner' Exhibit “10” and according to the testimony of the managing agent, a
real estate broker, the dental office could be rented for at least $1,500.00. The difference in
the rental income would profit this coop around $500.00 to $600.00 a month. As the
managing agent testified, this is a cooperative that has limited resources and would not be
considered "high end”. The tenant, herself, admitted that the landlord did not perform the
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services correctly to the boiler based on economic reasons; or at least that was the alleged 159
excuse provided by the managing agent to her.

Although the Respondent asserted that the subtenant had the right to exercise the option to
renew, no evidence was introduced which demonstrated that the subtenant had exercised
the option to renew. The anly option presented was the option by the prime tenant admitted
into evidence as Respondent's Exhibit “B.” Even Respondent's Exhibit “A," a letter dated
March 21, 2011, marked for identification only from ALBERT FUZAILOF, D.D.S., does not
exercise the lease extension. The subtenant merely stated that *| wish to make this point
clear; | intend to continue working at this location and renew my sublease.” This language is
certainly not definitive, precise or in conformity with the master lease or in conformity with
the terms and conditions set forth in the sublease agreement which requires the exercise of
his 5—year option to renew. Accordingly, although he may have exercised his option
pursuant to his sublease agreement, he certainly did not exercise the option to renew under
the master lease agreement.

*24 In summation, notwithstanding the fact that it is undisputed that the Respondent failed
to timely exercise the option to renew, this court in the exercise of its discretion holds that
the prime tenant is not relieved of consequences of the untimely renewal notice herein. The
facts show that (1) the late lease extension was the result of imeparable errors not made by
the tenant herself, (2) the renewal will not result in a substantial loss and (3) the landlord will
be prejudiced by any further denial of the right to possession.

Under these circumstances, it is the finding of this court that the relief sought herein should
not be granted to the Respondents and accordingly, discretion will not be exercised to
intervene to allow the tenant to remain in possession.

Based upon the fact that Commercial Part 52 does not have jurisdiction to entertain property
damage claims, loss of profit and the like, and the leases between the parties prohibit the
assertion of such counterclaims in a summary proceeding, the cross claims by the
subtenant against the prime tenant and the claims by the prime tenant against the Petitioner
are severed and transferred to the Civil Court of the City of New York in the County of
Queens for a final disposition.

This court, in its discretion, waives any and all claims for the purchase of a Certificate of
Trial Readiness and directs the Clerk of the Court of Queens County to place this case on
the trial calendar with the appropriate notice to the respective parties for a trial date.

All of the parties agreed to stay the summary proceeding for nonpayment of rent by the
prime tenant against the subtenant under L & T Index No:70918/2010. Based on this
decision and order, the court restores this case to the calendar for trial and/or settlement in
Commercial Part 52 in Queens County and the Clerk of the Court shall grant the parties a
date certain for all proceedings.

For the reasons stated above, the Petitioner is awarded a final judgment of possession and
for $10,471.45 with the issuanee of the warrant forthwith and the execution stayed untit April
30, 2014 on the express condition that the prime tenant pays the above judgment within 20
days of the date of date of entry of this order with the Clerk of the Court and pay the monthly
use and occupancy for the demised premises as stated in the expired lease by the 7th day
of each month to commence in December 2013 (November 2013 to be paid by the 20th of
the month).

As equally important, the subtenant is required to pay use and occupancy to the prime
tenant in the same manner as described above pursuant to the sublease agreement. The
court grants this six (6) month stay of the execution of the warrant of eviction solely to afford
the subtenant an opportunity to wind down his business and relocate to an alternative
location in the community and/or to absorb the patients of his dental practice at this location
into his other two dental offices.

The Petitioner shall serve a copy of this decision and order and a copy of the underlying
judgment of possession on the Respondents within thirty (30) days of the entry of this
decision and order and judgment by the Clerk of Commercial Part 52 and shall file proof of
service thereof with the Clerk of the Court.

*25 In order to retrieve any and all of the exhibits that were admitted into evidence in the
above captioned case, you may appear in Commercial Part 52 in Queens County and shail
acknowledge receipt thereof in a form to be provided by the court.
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This constitutes the Decision and Order of this court. 160
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