
Analyzing Easement Laws and Cases 
in the States East of the 

Mississippi River

This article analyzes the laws of 
easements in the 26 states that 
lie east of the Mississippi River, 
including the various methods for 

their creation, their nature, and scope. In 
researching and writing this article, the 
authors limited their research to appellate 
cases in each of these 26 states using a 
Westlaw search dating back to 1874. 

An easement is an interest in land in the 
possession of another which (a) entitles the 
owner of such interest to a limited use or 
enjoyment of the land in which the interest 
exists; (b) entitles . . . protection . . . against 
third persons from interference in such use 
or enjoyment; (c) is not subject to the will 
of the possessor of the land; . . . and (e) is 
capable of creation by conveyance.

Restatement (First) of Property § 450.
These 26 states have uniform rules 

regarding many of the methods for the 
creation of easements. All states recognize 
the creation of easements by express grant, 
prescription, implication from prior use, 
and from necessity. These states diverge 
from one another in their treatment of 
some of the requirements for each of these 
methods of creation. In addition, some 
states recognize more methods for creating 
easements. The following discussion reviews 
and highlights the areas of similarity and 
dissimilarity among these 26 states in 
their treatment of the laws of easements. 

Easements Appurtenant and In Gross
Easement Appurtenant
In all states east of the Mississippi River, 
easements are ordinarily divided into two 
broad categories: easements appurtenant 
and easements in gross. An easement 
appurtenant is created for the beneficial use 
of a particular parcel of real property, which 
is referred to as the “dominant estate” or the 

“dominant tenement.” Correspondingly, 
the real property that is burdened by the 
easement is commonly referred to as the 
“servient estate” or “servient tenement.” See, 
e.g., Newman v. Michel, 688 S.E.2d 610, 
617 (W. Va. 2009). 
  The dominant and servient estates 
usually are adjacent to and physically 
abut one another, but in a majority of 
jurisdictions, this is not a requirement. See, 
e.g., Gojmerac v. Mahn, 640 N.W.2d 178, 
184 (Wis. Ct. App. 2011) (noting that “[a]
lthough dominant and servient estates are 
often adjacent to one another, the majority 
rule is that an easement may be appurtenant 
to noncontiguous property if both estates 
are clearly defined and if it was the parties’ 
intent that the easement be appurtenant”). 
However, in some jurisdictions an easement 
cannot be appurtenant unless the dominant 
and servient estates were “contiguous at 
some point.” James W. Ely Jr. & Jon W. 
Bruce, The Law of Easements and Licenses in 
Land § 2:6. In South Carolina, an easement 
appurtenant must have “one terminus on the 
land or the party claiming [the easement].” 
See Windham v. Riddle, 672 S.E.2d 578, 
583 (S.C. 2009); Sandy Island Corp. v. 
Ragsdale, 143 S.E.2d 803, 806 (S.C. 1965). 

An easement appurtenant does not exist 
independently from the dominant estate 
to which it belongs or the servient estate it 
burdens. Thus, an easement appurtenant 
passes with the land and is transferred, 

through general appurtenance clauses in 
a deed, Koepp v. Holland, 688 F. Supp. 2d 
65, 88 (N.D.N.Y. 2010), or automatically 
to future owners of the dominant and 
servient estates even if it is not specifically 
mentioned in the instrument of transfer, 
Restatement (Third) of Property: Servitudes 
§ 1.5. A typical appurtenance clause in a 
deed reads as follows:

Together with all right title and interest, 
if any, of the party of the first part in and 
to any streets and roads abutting the above 
described premises to the center lines thereof; 
together with the appurtenances and all the 
state and rights of the party of the first part 
in and to said premises; to have and to hold 
the premises herein granted unto the party 
of the second part, the heirs or successors 
and assigns of the second party of the second 
part forever.

As a result, all who succeed in title to the 
benefited property become entitled to 
the benefit of the easement. Likewise, 
any owner who succeeds to title to the 
burdened property is subject to the terms 
of the easement. 
Easement in Gross
The easement in gross is “personal to the 
holder” and is not connected to, or for 
the benefit of, a dominant estate. See, e.g., 
Consolidation Coal Co. v. Mutchman, 565 
N.E.2d 1074, 1084 (Ind. Ct. App. 1990). 
An easement in gross benefits its holder 
whether or not the holder owns or possesses 
the land. Typical examples of this type of 
easement include rights to fish or hunt 
on somebody else’s land. Thus, where an 
easement in gross exists, there is a servient 
estate, but not a dominant estate. Courts 
in some jurisdictions east of the Mississippi 
River tend to disfavor easements in gross, 
and often articulate that if not contrary to 
the clear intent of the parties, an easement 
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should be presumed appurtenant rather 
than in gross. E.g., Koepp, 688 F. Supp. 
2d at 6 88. 

The traditional view is that all 
easements in gross are unassignable 
and non-inheritable. Ely & Bruce, 
supra, § 9:4. Ever since the leading 
case of Miller v. Lutheran Conference 
& Camp Ass’n, 200 A. 646 (Pa. 1938), 
however, the modern American view 
is that commercial easements in gross 
are freely alienable as a matter of law 
while non-commercial easements in 
gross are not. E.g., Champaign Nat’l 
Bank v. Illinois Power Co., 465 N.E.2d 
1016, 1021 (Ill. App. Ct. 1984) (“The 
weight of modern authority supports 
the position that commercial easements 
in gross are alienable, especially 
when the easements are for utility 
purposes”). Commercial easements 
include those that facilitate commercial 
activities such as pipelines and utilities. 
See Banach v. Home Gas Co., 211 
N.Y.S.2d 443, 445 (N.Y. App. Div. 
1961) (stating “[w]e know of no case 
in this jurisdiction which has held that 
easements authorizing the construction 
of telephone lines, electric lines or gas 
lines are inalienable”). They may also 
include easements for boating, fishing, 
and swimming when used for a business 
purpose. Miller, 200 A. at 650.

Indiana and Virginia have gone even 
further, enacting legislation allowing 
for the transferability of easements 
in gross, regardless of whether the 
easement is commercial in nature. 
An Indiana statute provides that a 
commercial easement in gross may be 
“alienated, inherited, or assigned in 
whole or in part,” unless the instrument 
that created the easement provides 
otherwise, and that a noncommercial 
easement in gross may be “alienated, 
inherited, or assigned in whole or in 
part” if the instrument that created the 
easement so states. Ind. Code Ann.  §§ 
32-23-2-2, 32-23-2-4(b). Similarly, a 
Virginia statute declares: “Any interest 

in or claim to real estate, including 
easements in gross, may be disposed of 
by deed or will.” Va. Code Ann. § 55-
6. This broad language encompasses 
both commercial and noncommercial 
easements.
Methods of Creation
Express Grant

The most common and perhaps best 
method of creating an easement is by 
express grant or reservation. In all 
states east of the Mississippi River, 
one can make and expressly convey an 
easement by deed or separate contract. 
E.g., Helms v. Tully, 398 So. 2d 253, 
255 (Ala. 1981). Because easements 
are interests in real property, they 
come within the purview of the statute 
of frauds. E.g., Carter v. Stringfellow, 
306 So. 2d 273, 275 (Ala. 1975). 
Thus, at a minimum, to successfully 
create an easement by express grant or 
reservation, the instrument creating the 
easement must be in writing and signed 
by the creator of the easement. E.g., 
Loid v. Kell, 844 S.W.2d 428, 429–30 
(Ky. Ct. App. 1992). In addition, the 
instrument must identify the servient 
estate and reflect the grantor’s intent 
to create an easement. Allen v. Duvall, 
316 S.E.2d 267, 270 (N.C. 1984) (“[t]
here must be language in the deed 
sufficient to serve as a pointer or a guide 
to the ascertainment of the location 
of the land”); Am. Quick Sign, Inc. v 
Reinhardt, 899 So. 2d 461, 465 (Fla. 
Dist. Ct. App. 2005) (noting “[t]here are 
no magical words that one must divine 
in order to create an express easement. 
All that is necessary are words showing 
the intention of the parties to create an 
easement on a sufficiently identifiable 
estate”).
Reservation to Third Parties

Although all states east of the 
Mississippi permit a grantor to reserve 
an easement for the grantor in the 
parcel conveyed, only a handful of 
jurisdictions allow for a reservation of 
an easement to a person who is not a 

party to the transaction. These states 
are: Connecticut, Indiana, Kentucky, 
New Jersey, Ohio, and Wisconsin. 
See, e.g., Bolan v. Avalon Farms Prop. 
Owners Ass’n, Inc., 735 A.2d 798, 803-
04 (Conn. 1999); Nelson v. Parker, 687 
N.E.2d 187, 189 (Ind.1997); Townsend 
v Cable, 378 S.W.2d 806, 808 (Ky. Ct. 
App. 1964); Hollosy v. Gershkowitz, 
98 N.E.2d 314, 315 (Ohio Ct. App. 
1950); Borough of Wildwood Crest 
v. Smith, 509 A.2d 252, 260-61 (N.J. 
Super. Ct.), cert. denied, 526 A.2d 
139 (N.J.1986); In re Parcel of Land 
v. Darnell, 477 N.W.2d 333 (Wis. 
Ct. App. 1991). Alabama, Michigan, 
and Mississippi treat a reservation in 
favor of a third party as an exception 
retained by the grantor, rather than 
allowing the grantee to take the 
parcel free and clear of the easement. 
Jackson v. Snodgrass, 37 So. 246 (Ala. 
1904); Mott v. Stanlake, 234 N.W.2d 
667, 668-69 (Mich. Ct. App. 1975); 
Cook v. Farley, 15 So. 2d 352, 355-
56 (Miss. 1943). In other words, the 
conveyed property remains burdened 
by the easement for the benefit of the 
grantor’s land. 

The remaining jurisdictions, 
however, still abide by the common 
law rule, which states that the intended 
easement is invalid if a single instrument 
is used to reserve the easement to one 
person and, simultaneously, to convey 
the burdened estate to another. 2 
American Law of Property § 8.29; 4 
Powell on Real Property § 34.04(5). 
Instead, the grantee takes the estate 
free of the easement, despite the 
clear contrary intent of the parties. In 
these states, to effectuate the transfer 
of an easement to a third party and 
avoid the common-law prohibition, 
two conveyances must be used: the 
first conveys the easement to the 
intended beneficiary and the second 
subsequently transfers the servient 
estate to the intended transferee.

Continued adherence to the common 
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law rule has been criticized because 
it frustrates the intent of the parties, 
traps the poorly represented, and 
has little modern utility. Nelson, 687 
N.E.2d at 189; see also Restatement 
(Third) of Property: Servitudes § 2.6, 
Reporter’s Note. Indeed, in jettisoning 
the common law rule, the Kentucky 
Court of Appeals declared: “We 
have no hesitancy in abandoning this 
archaic and technical rule. It is entirely 
inconsistent with the basic principle 
followed in the construction of deeds, 
which is to determine the intention of 
the grantor as gathered from the four 
corners of the instrument.” Townsend, 
378 S.W.2d at 808. Nevertheless, the 
common law rule remains the law in 
a majority of jurisdictions east of the 
Mississippi River. Some jurisdictions 
have explicitly retained the rule to 
provide stability in the law affecting 
land titles, e.g., Estate of Thompson v. 
Wade, 69 N.Y.2d 570, 574 (N.Y. 1987) 
(stability and adherence to precedent 
are more important than a correct rule 
of law in this field), while in others, 
the law still exists because courts have 
simply not yet addressed its merits. 
See, e.g., Carbone v. Vigliotti, 610 A.2d 
565 (Conn. 1992).
Easements Arising by Operation of 
Law

There are several situations in which 
courts will find an easement to exist 
even if the grantor has not expressly 
created it. These easements arise 
from a judicial inference of presumed 
intent based upon the nature of the 
transaction. In other words, courts will 
look at the circumstances surrounding 
the conveyance to determine that 
the parties had intended to create an 
easement but simply forgot to do so.
Easement Implied from Prior Use.

All of the jurisdictions east of the 
Mississippi River recognize easements 
created by implication from prior use. 
E.g., Tortoise Island Communities, Inc. 
v. Moorings Ass’n, Inc., 489 So. 2d 

22 (Fla. 1986). This type of easement 
arises when an owner has been using 
part of his land to benefit another part of 
his land in some way that was apparent 
and continuous, and then transfers one 
of those parts of land to somebody else. 
See, e.g., Bluffs Owners Ass’n, Inc. v. 
Adams, 897 So. 2d 375, 379 (Ala. Civ. 
App. 2004).

In most states east of the 
Mississippi River (although the 
specifics vary by jurisdiction), creation 
of this type of easement requires 
evidence that (1) both the dominant and 
burdened parcels were once commonly 
owned and part of an undivided tract 
and then the parcels were subsequently 
severed; (2) the claimed easement had 
apparent and continuous prior use so as 
to show it was intended to be permanent; 
and (3) at the time of severance, the 
easement was reasonably necessary for 
the use and normal enjoyment of the 
dominant estate. Restatement (Third) 
of Property: Servitudes § 2.12 (stating 
that easements implied from prior use 
arise when, “[u]nless a contrary intent is 
expressed or implied, the circumstance 
that prior to a conveyance severing the 
ownership of land into two or more 
parts, a use was made of one part for 
the benefit of another, implies that a 
servitude was created to continue the 
prior use if, at the time of the severance, 
the parties had reasonable grounds to 
expect that the conveyance would not 
terminate the right to continue the prior 
use”). 

Restatement (Third) of Property 
§ 2.12, cmt. a. describes the rationale 
behind the doctrine of easements 
implied from prior use as follows:

Ownership of land is often split into 
smaller parcels after roads, utility 
lines, wells, and other facilities 
have been installed that benefit 
all or several parts of the original 
parcel. If the transaction splitting the 
ownership is properly handled, the 
conveyances will spell out the rights 

of each of the new parcels to use these 
facilities. However, transactions are 
not always properly handled, and all 
too often, a conveyance severing the 
ownership is silent on the question 
whether the new parcel is entitled to 
continued use of the other parcel for 
access, utilities, and the like.
In Boyd v. Bellsouth Telephone 

Telegraph Co., 633 S.E.2d 136, 139 
(S.C. 2006), the South Carolina Supreme 
Court considered whether an easement 
implied from prior use was created for 
the right to access a driveway that was 
once part of an undivided parcel. There, 
the property in question was once held 
by a common owner, Bellsouth, and 
during the time of common ownership, 
Bellsouth used a driveway and rear 
entrance on the property for deliveries. 
Bellsouth subsequently sold half of 
the tract to the city of Denmark, which 
later sold it to Boyd. When Bellsouth 
attempted to stop Boyd from using 
the driveway, the court concluded that 
there was a genuine issue of material 
fact as to whether Boyd had acquired 
an easement in the driveway. The 
court reasoned that an easement from 
prior use could be implied because a 
common owner once held the property, 
and that common owner continually 
used the common driveway during the 
time of common ownership. Further, 
the driveway was reasonably necessary 
for the enjoyment of the Boyd property 
because the evidence showed that the 
driveway had been used to deliver 
large items to the basement of the 
building and the front entrance was too 
narrow for those deliveries. In addition, 
building an alternate entrance would 
be too costly and impractical.  Thus, 
when the evidence was viewed in the 
light most favorable to Boyd, the court 
concluded that summary judgment in 
favor of Bellsouth was inappropriate.

Unique Formulations. In 
Connecticut, it does not appear that 
unity of ownership is a prerequisite to 
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easement by implication from prior use. 
Instead, the court considers “(1) the 
intention of the parties; and (2) whether 
the easement is ‘reasonably necessary 
for the use and normal enjoyment 
of the dominant estate.’” Wheeler 
v. Beachcroft, LLC, 129 A.3d 677, 
688 (Conn. 2016). In South Carolina, 
besides requiring a claimant to prove 
the elements listed above, a claimant 
must demonstrate that the grantor 
indicated intent to continue the prior 
use after the severance of the parcels; 
thus, the claimant must prove:

(1) unity of title; (2) severance of 
title; (3) the prior use was in existence 
at the time of unity of title; (4) the 
prior use was not merely temporary 
or casual; (5) the prior use was 
apparent or known to the parties; (6) 
the prior use was necessary in that 
there could be no other reasonable 
mode of enjoying the dominant 
tenement without the prior use; and 
(7) the common grantor indicated an 
intent to continue the prior use after 
severance of title.

Boyd, 633 S.E.2d at 139. With the 
exception of the seventh element, these 
elements are essentially the same as in 
other states albeit teased out a bit more.

Degree of Necessity Required. States 
also differ in the degree of necessity 
required for easements implied from 
prior use. In most states, the use must 
be “reasonably necessary,” which as 
one Kentucky Court explained, means 
that the use must be “more than merely 
convenient to the dominant owner, but 
less than the total inability to enjoy the 
property absent its use.” Cole v. Gilvin, 
59 S.W.3d 468, 476–77 (Ky. Ct. App. 
2001). Accordingly, even in situations 
when it would technically be possible 
to construct an alternate right of way, 
but would be unreasonably expensive, 
courts have granted easements by 
implication from prior use. See, e.g., 
Sanders v. Dias, 947 A.2d 1026, 
1032–33 (2008) (finding “reasonable 

necessary” test met when “it would 
cost more than $22,000 to construct a 
driveway” plus “blasting would have 
to be done”). A similar approach is 
taken by many other states east of the 
Mississippi River. See, e.g., Cobb v. 
Daugherty, 693 S.E.2d 800, 813–14 
(2010).

Conversely, Wisconsin and Florida 
require strict necessity (or its equivalent 
absolute necessity). Because these 
easements are based upon the parties’ 
presumed intent, these states believe 
that such intent should only be inferred 
in compelling circumstances, such as 
a completely landlocked property. The 
Wisconsin Supreme Court explained 
the necessity requirement in Bullis v. 
Schmidt, 93 N.W.2d 476, 480 (Wis. 
1958), that the easement’s necessity is 
“so clear and absolute that without the 
easement the grantee cannot enjoy the 
use of the property granted to him for 
the purposes to which similar property 
is customarily devoted.”  Likewise, 
in Florida, an absolute-necessity test 
is applied to easements arising by 
implication from prior use. Tortoise 
Island Communities, Inc. v. Moorings 
Ass’n, Inc., 489 So. 2d 22 (Fla. 1986). 

Regardless of the degree of necessity 
required, the focus of the necessity is 
generally at the time the two parcels 
are severed, not when the easement 
is claimed. As a consequence, to 
successfully claim an easement by 
implication from prior use, a claimant 
must bring proof of necessity with 
respect to the past use of the property. 
In instances when severance occurred 
many years prior, this can result in 
difficult issues of proof. See Kimberly H. 
Bryant & R Clay Larkin, Understanding 
Unconventional Easements and Rights 
of Entry, 33 Energy & Min. L. Inst. 
15, § 15.03 (2012), available at http://
www.emlf.org/clientuploads/directory/
whitepaper/bryant_larkin_12_excerpt.
pdf. Unlike an easement by necessity 
(discussed infra), however, there is no 

requirement that continuing necessity 
be demonstrated.

Conveying vs. Reserving an 
Easement. Maryland, New York, Ohio, 
Rhode Island, and Vermont adopt 
a hybrid approach in the degree of 
necessity required. For implied grants, 
a reasonable-necessity standard is 
used, but a strict necessity standard 
is employed for implied easements 
created in favor of the grantor. See, 
e.g., Slear v. Jankiewicz, 54 A.2d 137, 
139 (Md. 1947); Abbott v. Herring, 
469 N.Y.S.2d 268, 270 (N.Y. App. Div. 
1983), aff’d, 468 N.E.2d 680 (1984); 
Trattar v. Rausch, 95 N.E.2d 685, 690 
(Ohio 1950); Wellington Condo. Ass’n 
v. Wellington Cove Condo. Ass’n, 68 
A.3d 594, 601 (R.I. 2013); Wheeler v. 
Taylor, 39 A.2d 190, 192 (Vt. 1944). The 
theory underlying this approach is that 
the grantor should not benefit from the 
doctrine of implied easements because 
the grantor was in the best position 
to expressly reserve the easement in 
the deed used to transfer the property. 
Ely & Bruce, supra, § 4:22. A fourth 
approach, adopted by the state of 
Georgia, does not recognize implied 
easements in favor of the grantor at 
all, under any circumstances. See, e.g., 
Dobbs v. Dobbs, 515 S.E.2d 384, 386 
(Ga. 1999).

Easements of Necessity.
Another method of creation all 

states have in common is the easement 
by necessity. The authors could 
not locate a case in Georgia that 
recognizes a common law easement 
of necessity. Georgia, however, has 
codified the creation of an easement 
for landowners in landlocked settings 
in Ga. Code Ann. §§ 44-9-40.

An easement by necessity can be 
created if it is absolutely necessary 
to cross somebody’s land for a 
legitimate purpose. A party seeking 
to establish easements of necessity 
must demonstrate: (1) a prior common 
ownership of the dominant and servient 
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tenements; (2) transfer of one of 
the parcels; and (3) strict necessity for 
an easement at the time of severance. 
The most typical scenario giving rise 
to easements of necessity is when the 
severance of two parcels renders one 
of the parcels landlocked. To illustrate, 
imagine Owner A, who has a large tract 
of land completely surrounded by forest 
and mountains except for one road on 
the southern side that leads to a public 
road. Owner A then splits the large 
parcel in two and conveys the northerly 
portion to Grantee. Most likely, a court 
will determine that Grantee is entitled 
to an easement by necessity through 
Owner A’s property, as Grantee has no 
other available means of accessing the 
public road.

Most states east of the Mississippi 
River require a party to demonstrate 
strict necessity to successfully claim 
an easement of necessity. E.g., 
Pencader Assocs., Inc. v. Glasgow 
Trust, 446 A.2d 1097, 1100 (Del. 
1982) (absolute necessity); Carroll 
v. Meredith, 59 S.W.3d 484, 492 (Ky. 
Ct. App. 2001) (“Kentucky case law 
has consistently applied the ‘strict’ 
necessity standard for an easement or 
way of necessity.”); Morrell v. Rice, 
622 A.2d 1156, 1158–59 (Me. 1993) 
(strict necessity); Leach v. Anderl, 526 
A.2d 1096, 1100–11 (N.J. Super. Ct. 
App. Div. 1987) (absolute necessity); 
Simone v. Heidelberg, 877 N.E.2d 
1288, 1291 (N.Y. 2007) (“absolutely 
necessary”); Tiller v. Hinton, 482 
N.E.2d 946, 950 (Ohio 1985) (strict 
necessity). This means there must not 
be “any alternative means of access to 
[the] property,” Gacki v. Bartels, 859 
N.E.2d 1178, 1186 (Ill. App. Ct. 2006), 
from a public road to the property, 
“however inconvenient” or expensive it 
may be. Carroll v. Meredith, 59 S.W.3d 
484, 491 (Ky. Ct. App. 2001). A party 
claiming an easement of necessity must 
prove that necessity exists at the time 
the claim is made. See, e.g., Minogue 

v. Monette, 551 N.Y.S.2d 427, 428 
(N.Y. App. Div. 1990) (“An easement 
by necessity, however, rests not on 
a preexisting use, but on the need for 
the way for the beneficial use of the 
property after conveyance.”). 

In Connecticut, New Hampshire, 
North Carolina, and Rhode Island, 
however, courts require only reasonable 
necessity even for easements of 
necessity. See, e.g., Hollywyle Ass’n, 
Inc. v. Hollister, 324 A.2d 247, 252 
(Conn. 1973); Burke v. Pierro, 986 
A.2d 538, 544 (N.H. 2009); Wiggins v. 
Short, 469 S.E.2d 571, 578 (N.C. Ct. 
App. 1996); Hilley v. Lawrence, 972 
A.2d 643, 653 (R.I. 2009). 

In Kentucky, Vermont, Maine, and 
Pennsylvania, courts have held that 
the easement of necessity will be 
recognized to prevent land from being 
rendered unusable. This theory helps 
explain why an easement by necessity 
requires a showing of continuing 
necessity. If the law creates an easement 
to prevent the land from being rendered 
unusable, it follows that the land must 
be presently unusable. 

States with Unique Features. Several 
states east of the Mississippi River have 
taken unique approaches to easements 
of necessity that deserve mention. In 
Mississippi, besides showing severance 
of title and necessity, a party must also 
demonstrate that it has unsuccessfully 
attempted to secure a private easement 
across all other surrounding property 
by contract or deed. Ward v. Trimac 
Investments, LLC, 78 So. 3d 341, 344 
(Miss. Ct. App. 2011). Florida has 
codified the common-law easement 
of necessity concept and limits the 
easement of necessity to rights of ingress 
and egress, as opposed to an easement 
for utility services or parking rights. 
Fla. Stat. Ann. §§ 704.01(1), 704.03. 
Maine does not recognize easements 
of necessity in favor of grantors, that 
is, when the grantor forgets to reserve 
in a conveyance an easement in a 

landlocked parcel. Northland Realty, 
LLC v. Crawford, 953 A.2d 359, 363–
64 (Me. 2008) (declining to imply 
easement by necessity based “solely 
on the fact that the grantor created and 
retained a landlocked parcel”).

Statutory Rights of Way.  As 
an alternative to the easement by 
necessity, nine states east of the 
Mississippi River—Alabama, 
Florida, Georgia, Mississippi, New 
York, North Carolina, Pennsylvania, 
Tennessee, and Indiana—have enacted 
legislation with the goal of providing 
relief for owners of landlocked parcels 
of property. Ala. Code 1975 § 18-3-13; 
Fla. Stat. Ann. § 704.01(2); Ga. Code 
Ann. §§ 44-9-40; Miss. Code Ann. § 
65-7-201; N.Y. High. Law §§ 300–
314; N.C. Gen. Stat. § 136-69; Pa. 
Stat. Ann. tit. 36, § 2731; Tenn. Code 
Ann. § 54-14-101; Ind. Code Ann. § 
32-23-3-1. 

These statutes allow the 
condemnation of a private right of way 
over neighboring lands and can be 
useful to those property owners who 
are landlocked but fail to establish 
the requisite elements of a common-
law easement of necessity. Suppose, 
for example, a property owner cannot 
prove that the landlocked condition 
resulted from a severance of a tract that 
had been in prior common ownership, 
as required for an easement by 
necessity. The owner of the landlocked 
parcel can use the statute to obtain 
the easement but must compensate 
the owner of the servient estate. 
Also notable is that states east of the 
Mississippi River agree that a property 
owner cannot obtain a statutory way 
of necessity when a common-law 
easement of necessity is available.

Degree of Necessity Required. There 
is a difference of opinion among the 
states east of the Mississippi River that 
have enacted right of way legislation 
regarding the degree of necessity 
required under their respective 
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statutory schemes. Only reasonable 
necessity is required in a majority of the 
jurisdictions (as opposed to the strict 
necessity standard required under the 
common-law easement of necessity). 
See, e.g., Loveless v. Joelex Corp., 
Inc., 590 So. 2d 228, 229 (Ala. 1991) 
(holding that the statutory standard that 
“there is no reasonably adequate means 
of access” is satisfied because highway 
department regulations prohibited 
access to adjacent interstate highway); 
Hensley v. Henry, 541 S.E.2d 398, 401 ( 
Ga. Ct. App. 2000) ( holding that “OCGA 
§ 44-9-40 (b) requires the condemner to 
show that he has no reasonable means 
of access to his property” ) ; Quinn 
v. Holly, 146 So. 2d 357, 359 (Miss. 
1962) (“reasonably necessary and 
practical”). The Florida statutory-way-
of-necessity scheme employs a “no 
practicable route of ingress or egress” 
standard, Fla. Stat. Ann. § 704.01(2), 
and defines “practicable” as “without 
the use of bridge, ferry, turnpike road, 
embankment, or substantial fill.” Id. § 
704.03.  In Pennsylvania, however, a 
claimant must establish strict necessity 
to obtain a statutory right of way. Graff 
v. Scanlan, 673 A.2d 1028, 1031 (Pa. 
Commw. Ct. 1996) (“[O]ur courts from 
early in the history of the Act have 
construed it as requiring the ‘strictest 
necessity’”). 

Some states explicitly limit their 
necessity statutes to certain types of 
landlocked properties. Indiana’s statute, 
for instance, applies only to property 
landlocked as a result of straightening 
of a stream, construction of a ditch, or 
erection of a dam by the state or the 
United States” Ind. Code Ann. § 32-5-
3-1. Florida’s statute is limited to land 
“which is being used or desired to be 
used for a dwelling or dwellings or for 
agricultural or for timber raising or 
cutting or stockraising purposes.” Fla. 
Stat. Ann. § 704.01(2). 

An additional idiosyncrasy found 
among the various statutes is a limit 

of the width of the easement over 
the servient estate. Alabama’s statute 
limits the width to 30 feet, Ala. Code 
1975 § 18-3-1, Georgia’s statute limits 
easements to 20 feet, Ga. Code Ann. 
§ 44-9-40(a), and in Tennessee the 
width is generally limited to 25 feet, 
but is limited to 15 feet for counties 
with metropolitan governments. Tenn. 
Code Ann. § 54-14-101(a)(1). Florida’s 
statute articulates general guidelines for 
determining the proper portion of the 
servient estate over which the easement 
should run. Fla. Stat. Ann. § 704.01(2) 
(“nearest practical route” to “public or 
private road”). 

Prescriptive Easements. Another 
form of easement recognized 
uniformly across all 26 states east of 
the Mississippi River is the prescriptive 
easement. E.g., Androkites v. White, 10 
A.3d 677, 681 (Me. 2010). Obtaining 
an easement by prescription is closely 
analogous to acquiring title to land by 
adverse possession. The fundamental 
difference between the two is that a 
prescriptive easement is for the use 
of, not the ownership of, the land. 
Generally, to establish an easement 
by prescription, a claimant must 
demonstrate the use in question was 
(1) adverse, (2) exclusive, (3) open 
and notorious, and (4) continuous 
and uninterrupted for the requisite 
time period of prescription. This time 
period varies by jurisdiction, and for 
the jurisdictions east of the Mississippi 
River, the range is anywhere from 7 to 
21 years. (See table on page 000 for 
requisite time period in all 26 states.) 

Statutory Enactments. A number of 
jurisdictions have enacted legislation 
limiting the acquisition of prescriptive 
easements in certain instances. A 
Kentucky statute, for example, bars 
prescriptive easements “based on use 
solely for recreational purposes.” Ky. 
Rev. Stat. § 411.190(8). A Pennsylvania 
statute prohibits prescriptive easements 
over unenclosed woodlands. Pa. Stat. 

Ann. tit. 68, § 411. Rhode Island has 
enacted a statute that provides: “No 
right of footway, except claimed 
in connection with a right to pass 
with carriages, shall be acquired by 
prescription or adverse use for any 
length of time.” R.I. Gen. Laws § 
34-7-4. In interpreting this statute, 
the Rhode Island Supreme Court 
explained that even “long continued 
use by footpassers” over a right of 
way cannot establish an easement by 
prescription. Rhode Island Mobile 
Sportfishermen, Inc. v. Nope’s Island 
Conservation Ass’n, Inc., 59 A.3d 112, 
121 (R.I. 2013). Instead, “actual, open, 
notorious, hostile and continuous” 
vehicular use is required. Id. Another 
Rhode Island statute bars claims of 
prescription (and adverse possession) 
over land held by nonprofits for the 
purpose of conservation. R.I. Gen. 
Laws § 34-7-9.

Easements by Estoppel. Estoppel 
arises “when a party, by conduct, 
intentionally or unintentionally, leads 
another to change his position to his 
detriment in reliance on that conduct.” 
Sussex Food Servs., Inc. v. Mears, 
No. 1403, 1992 WL 187627, at *3 
(Del. Ch. July 23, 1992). The most 
basic and straightforward method for 
the creation of easements based on 
an estoppel theory typically arises in 
one of the following two situations: 
(1) when a landowner represents that 
an easement exists when it does not, 
and (2) when a landowner allows 
another party to make improvements 
on the landowner’s property in the 
mistaken belief that the party holds 
an easement. Ely & Bruce, supra, § 
6:1; see, e.g., Klobucar v. Stancik, 
485 N.E.2d 1334, 1336 (Ill. App. Ct. 
1985) (stating that a court of equity 
may impose an easement by estoppel 
“as a remedy on behalf of one who, 
in reliance upon the representations 
of an adjoining landowner concerning 
a purported easement, has taken an 
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action concerning his land which 
would not have been taken absent those 
representations”). 

The authors found an example of 
the first situation in the case of I.R.T. 
Property Co. v. Sheehan, 581 So. 2d 
591 (Fla. Dist. Ct. App. 1991), which 
involved parking rights to certain 
commercial property. When Sheehan 
acquired a portion of a shopping 
center from his former partners in the 
shopping center, the deed contained no 
express provisions granting access or 
parking rights in the remainder of the 
shopping center retained by the former 
partners. There was testimony at trial, 
however, the parties to the transaction 
understood that parking rights would 
be included in the deal. In fact, for 
close to 15 years, Sheehan’s customers 
had used the parking spaces, until a 
new purchaser of the shopping center, 
I.R.T Properties Co., erected barriers 
preventing access to the parking spots. 
Although the court recognized the 
doctrine of estoppel in the context of 
easements, the court held that estoppel 
was inapplicable in this case. The 
court reasoned that because there was 
no concrete evidence I.R.T or any of 
its agents made any representations to 
Sheehan concerning access and parking 
rights, Sheehan failed to prove he relied 
on any of the defendant’s statements to 
his detriment. 

An example of the second situation 
is demonstrated in Pinkston v. Hartley, 
511 So. 2d 168 (Ala. 1987). There, 
the owner of the servient estate had 
given the dominant estate owner 
permission to replace sewer lines that 
ran across the servient estate. The 
parties disputed whether the new lines 
were to be “exactly where the old lines 
were” or merely “in the proximity of 
the old lines.” Nonetheless, the court 
held that the servient landowner was 
estopped from having the new sewer 
lines removed because he had agreed 
to have the sewer lines on his property 

and, despite ample opportunity to 
observe how the pipes had been laid, 
did not complain about their location. 
Accordingly, the court held that an 
easement by estoppel was appropriate. 

Maine and Rhode Island are two 
exceptions to the rule. Courts in 
Maine have recognized only a limited 
version of easement by estoppel that 
arises by implication from plats or 
maps (discussed infra). Sprague Corp. 
v. Sprague, 855 F. Supp. 423, 433 
(D. Me. 1994) (noting that “Maine 
courts have recognized only a limited 
theory of easements by estoppel which 
arise by implication when a grantor 
conveys land that is described as being 
bounded by a street or road. Under 
this theory, grantees that purchased 
land, in reliance upon a reasonable 
belief that they were entitled to use the 
easements shown on the grantor’s plan, 
will be found to possess an easement 
by estoppel”). Rhode Island does not 
recognize easements by estoppel at 
all. See Sachem Passage Ass’n, Inc. v. 
Keough, No. W.C. 03-312, 2005 WL 
2436224, at *9 (R.I. Super. Ct. Sept. 29, 
2005) (stating that the “Rhode Island 
Supreme Court has had opportunities to 
adopt the easement by estoppel theory, 
and has failed to do so”).

In Kentucky an easement by estoppel 
is limited in use because it does not 
run with the land to bind subsequent 
purchasers of the property. This means 
that as opposed to typical easements, 
subsequent owners of the land are 
not obligated to allow whoever owns 
the easement obtained by estoppel to 
continue to use the property. Kentucky 
courts have held that an easement 
by estoppel is personal and invoked 
against a particular person who caused 
the detrimental reliance. Unless 
similar circumstances exist against the 
subsequent purchaser, the easement is 
extinguished. Loid v. Kell, 844 S.W.2d 
428, 430 (Ky. Ct. App. 1992).

Easements by Reference to 

Plats and Maps. With the possible 
exception of Indiana, all states east 
of the Mississippi River recognize an 
easement created by reference to a 
plat or map. E.g., Lindsay v. Annapolis 
Roads Prop. Owners Ass’n, 64 A.3d 
916, 926 (Md. 2013). Indiana has 
not explicitly rejected this method of 
creation outright; rather, the authors 
have not been able to locate any case 
law in Indiana adopting this doctrine. 

This easement arises when a 
developer conveys lots in a subdivision 
and the deed references a plat or map 
indicating common open areas within 
the subdivision. Each purchaser obtains 
an easement in these open and public 
areas delineated in the plat or map, such 
as streets and alleys. These easements 
are based on the principle of estoppel 
because prospective purchasers are 
induced to purchase lots in reliance on 
the grantor’s representations regarding 
the open public areas referenced in the 
plat. See, e.g., Easton v. Appler, 548 
So. 2d 691, 694 (Fla. Dist. Ct. App. 
1989). Based on this reasoning, courts 
sometimes find an appropriate plat 
reference even when the deed makes 
no reference to the plat. These cases 
usually arise when the developer 
exposes the prospective purchasers 
to the plat by simply showing them 
a copy. In Massachusetts and Rhode 
Island, however, courts have refused 
to recognize a plat reference made 
outside the deed. See, e.g., Leuci v. 
Sterman, 138 N.E. 399, 400 (Mass. 
1923); Pyper v. Whitman, 80 A. 6, 7 
(R.I. 1911).

There are three divergent views 
regarding the extent of the scope of 
an easement created by reference to a 
plat or map. The first approach, which 
is referred to as the “broad view,” is 
that the private right of way extends to 
all streets, alleys, parks, or other open 
areas delineated in the plat. A second 
view holds that the extent of the private 
right of way is limited to those streets 
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and alleys that the lot owner could 
reasonably believe would materially 
benefit the lot owner. In other words, the 
deprivation of the use of the road, alley, 
or common area would decrease the 
value of the lot. This view is commonly 
referred to as the “intermediate view” 
or the “beneficial rule.” A third even 
more restrictive approach holds that 
such private right of way is limited 
to the abutting streets and those areas 
necessary to give the grantee access to a 
public highway. This view is commonly 
referred to as the “necessary view.” 
Conveyance of Lot with Reference 
to Map or Plat as Giving Purchaser 
Rights in Indicated Streets, Alleys, or 
Areas Not Abutting His Lot, 7 A.L.R.2d 
607, 613–16, 650–65. 

A majority of jurisdictions east of the 
Mississippi River adhere to the broad 
view. These states include Alabama, 
Delaware, Florida, Georgia, Illinois, 
Kentucky, Maine, Michigan, New 
Jersey, New York, North Carolina, 
Pennsylvania, Rhode Island, West 
Virginia, Wisconsin, Vermont, and 
South Carolina. See, e.g., Davis v. 
Foreman, 717 S.E.2d 295 (Ga. Ct. App. 
2011); Gravison v. Fisher, 134 A.3d 
857 (Me. 2016).

Commentators have noted that it is 
difficult to divide the remaining states 
into distinct groups, as courts often 
blur the lines between the intermediate 
view and the necessary view, and 
in other instances there is internal 
dichotomy within jurisdictions. Ely & 
Bruce, supra, § 4:34; 7 A.L.R.2d 607, 
613–16, 650–51. As an example of this 
dichotomy, compare the Virginia cases 
of Dotson v. Harman, 350 S.E.2d 642, 
644–645 (Va. 1986) (“[P]urchasers . . . 
acquire vested easements, appurtenant 
to their lots, in all streets and alleys 
designated on the plat, whether or not 
their lots abut such streets.”), with 
Lindsay v. James, 51 S.E.2d 326, 
331(Va. 1949) (“[P]urchasers . . . are 
presumed to be interested in all streets 

and alleys shown on the plat on which 
their lots are located; . . . but this is 
a presumption of fact and may be 
rebutted by showing that the easement 
in the way in question is not necessary 
to the enjoyment and value of said 
lots.”). That said, Maryland is one state 
that consistently and clearly articulates 
the necessary view, and that limits the 
scope of an easement reference by 
plat or map to the areas that are either 
abutting streets or are necessary for 
access to a public highway. See, e.g., 
Boucher v. Boyer, 484 A.2d 630, 638 
(Md. 1984).

Irrevocable Licenses. Alabama, 
Florida, Georgia, Indiana, Illinois, 
Kentucky, New York, Ohio, and 
Pennsylvania have recognized 
easements in the form of irrevocable 
licenses. As a general rule, a license 
to make use of a landowner’s property 
may be revocable at the will of the 
grantor. Courts have held, however, 
that “a license may become irrevocable 
when the licensee has expended money 
or labor in reasonable reliance on the 
continued existence of the privilege.” 
Ely & Bruce, supra, § 11:9. As with 
other situations in which reasonable 
detrimental reliance is present, this 
doctrine is based on estoppel, because 
it would be inequitable to revoke the 
license when the licensee has relied on 
the permitted use. 

Many courts have held that an 
irrevocable license for all intents and 
purposes is an easement and has the 
same legal effect as an easement, 
because the licensee now has an 
unwaivable interest in the use of the 
grantors’ property. See, e.g., Closson 
Lumber Co., v. Wiseman, 507 N.E.2d 
974, 976 (Ind. 1987) (stating that “[e]
vents occurring subsequent to the 
granting of a license may, in effect, 
change a license otherwise revocable 
at law into an easement enforced in 
equity”); see also 4 Powell, Powell on 
Real Property § 34.24 (declaring that 

a “irrevocable relationship should no 
longer be called a license, but rather 
an easement”). Georgia has codified 
this rule in Ga. Code Ann. § 44-9-4 
and provides that “[a] parol license is 
not revocable when the licensee has 
acted pursuant thereto and in so doing 
has incurred expense; in such a case, it 
becomes an easement running with the 
land.” Ga. Code Ann. § 44-9-4.

In Dailey’s Chevrolet, Inc. v. Worster 
Realties, Inc., 458 A.2d 956, 960 (Pa. 
Super. Ct. 1983), the Pennsylvania 
Superior Court found an irrevocable 
license for rights of egress and ingress 
when a licensee improved the roadway 
and constructed buildings on adjacent 
lands in reliance on the landowner’s 
consent to use the road. Similarly, an 
Illinois appellate court ruled that an 
oral license to use a roadway became 
irrevocable because the licensee 
spent money to improve the roadway, 
expended substantial sums developing 
the dominant estate, and had no other 
access to the property. Wilder v. 
Finnegan, 642 N.E.2d 496, 500–501 
(Ill. App. Ct. 1994).

Conclusion
The authors found it intriguing that 

even knowing that many American 
property laws were inherited from 
the English common law, the law 
of easements, in most respects, has 
been adopted uniformly across these 
26 states. This similarity occurred 
despite these laws resulting from these 
states’ right of self-government and 
legislatures of all political parties, and 
having been developed before these 
states entered the Union. Of course, 
each state’s rules must be studied and 
applied carefully on a case-by-case 
basis, because, as every dirt lawyer 
knows, there are few greater battles in 
life than the fight over land rights.
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