
MEMO DECLSlON ••. ORDER INDEX No. 605424/15

SUPREME COURT - STATE OFNEW YORK
lAS PART 33 - SUFFOLK COUNTY

PRESENT:

Hon. THOMAS f. WHELAN
Justice of (he Suprcme Court

_________________________________. "__---------X
VENTURES TRUST 2013-I-H-R by MCM
Capilal Partners, LLC, its trustee,

Plaintiff,

-againsl-

KEVIN GRAFFAGNINO, MARY JO
GRAFFAGNlNO aIkIa MARY JO FERRANTE,
NEW YORK STATE DEPARTMENT OF
TAXATION AND FINANCE, CACH, LtC aml
JOHN and MARY DOE, the names of the last twO
defendants being tictitious, the true names unknown:
10the plainlijT and are intendcd to be parties ill
possession of any part ofthc mortgagcd premises,
if any,

Defclldants.
---------------------------------------------------------------X

MOTION DATE 11/22/17
SUBMIT DATE 12/8/17
Mot. Seq. # 003 - MG
cmsp Y__ N _,_

ADAM, LEITMAN, DAlLEY, PC
Allys. Fnr Plaintiff
1 Battery Park Plaza
New York, NY 10004

WALSH & ROTH, LLP
Allys. For Defendants Graffagnino
360 Farmingdale Rd,
West Babylon, NY 11704

Upon the following papers numbered I (0 _'_ read on this motion to appoint a referee (0 compute, antong
other things : NOliee ofMotioniOrdec to Show Cause and ,upporting papers I - 4 : Notice of
Cross Motion and supporting papers, : Opposing papers: 5-7 ; Reply papers..' .
"'",, • (add ,It" Ite", i"g coulLSci i" '''ppm I and opposed [Q Ib, lLLotion) it i',•
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ORDERED that thi, motion (#003) by the plaintiff for, among other tbings, ,ummary
judgment, amendment "fthe caption and the appointment of a referee to compute, i, granted in it,
entirety; and it is furtber

ORDERED that the proposed Order submitted by plaintiff, as modified by the court, i,
signed simultaneously herewith; and it is fllrther

ORDERED that plaintiff is directed to tile a notice of entry within five days of receipt of this
Order pursuant to 22 NYCRR ~ 202.5-b(h)(3).

This foreclosure action was commenced by filing on May 21, 2015. Familiarity with the
Court's order of March 30, 2017 (Martin, AJ.S,C.), i, presumed. The matter was reassigned to this
Part pursuant to Administrative Order No. 110-17, dated September 28, 2017 and submitted for
decision (m December 8, 2017. In essence, on July 16, 2005, defendant, Kevin Graffagnino,
borrowed $731,250.00 from the plaintiffs predecessor-in-interest and executed a promissory nolC
and mortgage ,\lith the defendant, Mary Jo Graffagnino. The defendant, defaulted on September I,
2009 by failing to pay the monthly installments due and owing. Defendants submitted an answer
with seventeen affirmative defenses and six counter-claims.

In the moving papers, plaintiff addresses its burden of proof on this summary judgment
motion and refutes the affinnative defenses of the answer. Therefore, plaintiffhas satistied its prima
facie burden on this summary judgment motion (see HSBC Bank USA, Natl. Assn. v Espinal, 137
AD3d 1079,28 NYS3d 107 [2d Dept 2016]; lJ.S. Bank Natl. Assn. v Cox, 148 AD3d 692, 49
NYS3d 527 [2d Dept 2017]).

The burden then shifts to defendants (see Bank of America, N.A. "DeNardo, 151 AD3d
1008.58 NYS3d 469 [2d Dept 2017]) and it was incumbent upon the answering defendants to
submit proof ,ufficient to raise a genuine qlle~ti<lnof fact rebutting plaintifr s prima facie showing
or in support of the affirmative defenses asserted in the answer or otherwise available to each of
lhem (see Flag .•tar Bank" Bella fiore, 94 AD3d 1044, 943 NYS2d 551 [2d Dept 2012]; Grogg
A.Hocs. "Sollth Rd. A.uocs., 74 AD3d 1021, 907 NYS2d 22 [2d Dept 201 OJ;Wells Fargo Bank
"Karla, 71 AD3d 1006, 896 NYS2d 681 [2d Dept 2010J: Wa,'hington Milt. Bank" O'Connor, 63
AD3d 832,880 NYS2d 696 [2d Dept 2009J: J.P. Morgan Chase Bank, NA "Agnello, 62 AD3d
662,878 NYS2d 397 [2dDept 2009]; Aames Flllldillg Corp. v Hou.~101I,44AD3d 692, 843 NYS2d
660 [2d Dept 2007]).

Notably, affirmative defenses predicated upon legal conclusions that are not substantiated
wilh allegations offact are ~lIbjeetto dismissal ("ee CPLR 3013, 3018[bJ; Katz" Miller, 120 AD3d
768,991 NYS2d 346 [2d Dept 2014J; Beclter" Feller, 64 AD3 672, 677, 884 NYS2d 83 [2d Dept
2009]; Collen Fashion Opt., Inc. v V & M Opl., Inc" 51 AD3d 619. 858 NYS2d 260 [2d Dept
2008]). Where a defendant fails to oppose some or all matters advanced on a motion for sllnunary
judgment, the faels as alleged in the movant's papers may be deemed admined as there is, in effect,
a concession that no question offaetexists (see Kuehll<!& Nagel, Jm:. v Baidell, 36 NY2d 539, 369
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NYS2d 667 [1975]; $~e al$o Madeline D'Ant/wny Enter., Inc. v Sokolow$ky, 101 AD3d 606, 957
NYS2d 88 [1st Dept 2012]; Arg~nt Mtg~. Co., LLC v Mente$ana, 79 AD3d 1079,915 NYS2d
591 [2d Dept 2010]). In addition, the failure to raise pleaded affirmative defenses in opposition to
a motion for summary judgment renders th\)se defenses abandoned and thus without any eHieaey
(s~e New York Commercial Bo"k v J. Really F Rockaway, Ltd., 108 AD3d 756, 969 NYS2d 796
[2d Dept 2013]; Starkmon~' City ofLo"g Beacll, 106 AD3d 1076, 965 NYS2d 609 [2d Dept
2013]),

Defendants' opposition challenges plaintiff's standiog to commence this action. In
accordance with the above, all other affirmative defenses and counterclaims raised io the answer and
not addrcsscd in the opposition arc dismissed as abandooed. The standing defense has lost its
significance and vitality with the advent of CPLR 3012.b.

One of the various methods lhat standing may be established is by due proof that the plaintiff
or its custodial agent was in possession of the nOlI'prior to the commencement of the action. The
production of such proof is sufficient to establish, prima facie, the plaintiffs possession of the
requisite slanding to prosecute its claims for foreclosure and sale (see Aurora 1.00" Sen;s., LLC v
Taylor, 25 NY3d 355,12 NYS3d 612 [2015]; U.S, Bonk.' Ehrenfeld, 144 AD3d 893, 41 NYS3d
269 (2d Dept 2016]; JPMorgall Cllase Bank, Natl. A.nn. v Weillberger, 142 AD3d 643, 37 NYS3d
286 [2d Dept 20161; Citimortgage, Till'. v Kleill, 140 AD3d 913, 33 NYS3d 432 [2d Dept 2016];
U.S. Bank Natl. A$$n. v Gmlwill, 137 AD3d 1260,28 NYS3d 450 [2d Dept 2016]; W••ll$ Fargo
Bank, N.A, v Jos"p1l, 137 AD3d 896, 26 NYS3d 583 [2d Dept 2016J; Emigrant Bonk v Lariz<;a,
129 AOJd 904. 13 NYS3d 129 [2d Dept 2015]; Deutsche Bank Natl. Tru$t Co. v Whalf'll, 107
AD3d 931, 969NYS2d 82 [2d Dept2013]). The affidavit ofJulic Burke, Assistant SccrctaryofFay
Servicing, LLC, plaintiff s servicer, satisfies that condition.

Additionally, as o~curred in this action, the plaintitI' s attachment of a duly indorsed mortgage
note to its complaint or to the certificate of merit required by CPLR 3012~b ha~ been held to
constirute due proof ofthe plaintiff's possession ofthe note prior to the commencement ofthe action
and thus its standing to prosecute its claim for foreclosure and sale ($ee Bank of NY M••llon v
Burk ••,2017 WL 5617560, 2017 NY Slip Op 08255 [2d Dept 2017], ciling W••lt$ Fargo Bank,NA.
v Thoma .•, 150 AD3d 1312, 52 NYS3d 894 [2d Dept 2017]; D••ut$che Bonk Trust Co. AllIS, v
Garri$on, 147 AD3d 725, 726, 46 NYS3d ]85 [2d Dept 2017J; US Bank NA. vSarovana", 146
AD3d 1010, 1011, 45 NYS3d 547 [2d Dept 2017]; Deutsch ••Bank Natl, Tru.\tCo. v Logan, 146
AD3d 861, 862-863. 45 NYS3d 189 [2d Dept 2017]; Nations!or Mtg"" LLC v Weisb/um, 143
AD3d 866, 39NYS3d 491, 494 [2d Dept 2016J; 05 •••• also HSBC Bank USA v O<;CUII,154 AD3d
822,64 NYS3d 38 [2d Dept 2017]). Here, the plaintiff alleged in ilS complaint that it was thc
current holder of the note and attached a copy of the endorsed note to the complaint

Plaintiff has also demonstrated its standing by virtue of the merger with the original lender
($ee Banking Law ~602; see also Citimortgag ••, TnI'. v Goldb ••rg, 134 AD3d 880, 20 },ryS3d 906 [2d
Dept 20151; CapitalOlle, NA. v Brooklyn Fla/iroll, LLC, 85 AD3d 837, 925 NYS2d 350 [2d Dept
2011]; Ladino v Balik oJAm., 52 AD3d 571, 861 NYS2d 683 [2d Dept 2008]).
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Plaintiff, through its submissioos, has thus demonstrated the requisite possession of the note
prior to the conunenccment of the action (see Bank of NY Mellon v Burke. 2017 WL 5617560,
xI/pm). Therefore, the affirmative defenses addressed to standing are dismissed (see US Bnnk Nail.
Assn. v Richards, 151 AD3d 1001, 57 NYS3d 509 [2d Dept 2017]; Si/vergale Bank v Cnlkuln
Prop., Inc., 150 AD3d 1295,56 NYS3d 189 [2d Oept 2017]; Centrat Mtge. Co. v Jal/m'en, 150
AD3d 661. 56 NYS3d 107 [2d Dept 2017]; Bank of America,N.A. v Barton, 149 AD3d 676, 50
NYS3d 546 [2d Dept 2017]). Pursuant to CPLR 3212(g), the courl hereby declares tbat the issue
of tbe plaintiffs standing is hereby resolved in favor of the plaintiff for all purposes of this action.

Defendants' request for discover)' has not been shown to alter the outcome of the above
finding "vith regard to standing (see IISBC Bank USA, Natl. Assn. v Armijos, 151 AD3d 943, 57
NYS3d 205 [2d Dept 2017]; Cilimortgage, Inc. v Guillermo, 143 AD3d 852, 39 NYS3d 86 [2d
Dept 2016]),

In light of the above, the Court finds that the plaintiff bas sufficiently demonstrated its
entitlement to the reliefrequestcd on this motion (see CPLR 3212, 3215, 1003 and RPAPL 91321;
Well. Fargo Balik, N.A. vAIi, 122 AD3d 726, 995 NYS2d 735 [2d Dept 2014]; Central Mige. Co.
vMcClelland, 119 AD3d 885, 991 NYS2d NYS2d 87 [2d Dept 2014J; Peal<Fin. Partners, Inc.
v Broo1<,119 AD3d 916. 987 NYS2d 916 [2d Dept 2014]; Plaza Equities, LLC v Lamherti, 118
AD3d 688, 986 NYS2d 843 [2d Dept 2014]; Flagstur Bank v Bel"ifiore, 94 AD3d 1044, 943
NYS2d 551 [2d Dept 2012]).

The Court, therefore, grants plaintiff's motion (#003) in its entirety and simultaneously signs
the proposed Order, as modified.

DATED~17

-
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