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T

oday’s bank robbers rarely use a mask and gun. The
crimes are usually completed at a real estate transaction’s closing table. According to the Federal Bureau
of Investigation, lenders incurred more than $1 billion in
mortgage losses in 2005 as a result of fraud1 During this
same time period, the title industry reported $916.4 million dollars in paid title claims,2 more than a fourfold increase from $120 million in claims paid for in 19813
These statistics do not include the number of fraud or
forgery claims where the victim failed to purchase title
insurance.

Typical Fact Patterns

Forgeries and fraud committed by imposters having no
relationship to the victims have become more prevalent in
recent years4 Without the bona fide owner’s knowledge or
permission, an imposter pretends to be the owner of record and obtains a mortgage for a property with the assistance of fake identification and/or a forged power of attorney. The imposters are often aided by hard-money
lenders eager to provide financing without extensive financial and background checks.
Another type of property fraud occurs between parties
who have a relationship to each other, such as between
spouses, parents and children5 The child or spouse forges
the owner’s name and conveys or mortgages the property6
A typical scenario involves a property owned by tenancy
by the entirety, where one spouse brings to a closing another person purporting to be the other spouse and transfers or mortgages the other’s interest in the property without consent.7 Another scenario finds one spouse forging
the other spouse’s name on the deed so as to destroy the
entirety and make it a single individual ownership in fee
simple absolute8 The spouse will then convey the property
to new purchasers9
In many of these cases, a surprised owner only discovers the fraud when receiving a default or foreclosure notice from the mortgagee or a knock on the door from
someone claiming to be the owner of the property10 As a
forged deed is void and conveys no title, the mortgage or
transfer in these cases, will not be effective as a conveyance of the true owner’s interest in the property.11 Courts
will not permit a bank to foreclose against the innocent
owner’s or spouse’s interest in the property, thereby leaving the money owed to the bank unrecoverable by eviction
or ejection12
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Regarding the latter scenario noted above, the law is well
settled that when “a husband and wife take title to the real
property as tenants by the entirety, each acquires an undivided interest in the entire property with rights of survivorship which may not be impaired without the consent of the
other.”13 Either spouse may sell, mortgage or encumber his
or her rights to the property, subject to the continuing rights
of the other.14 The result in this type of situation is the innocent purchaser or mortgagee is left with an interest in only
part of the property, an action for fraud against the seller,
and title insurance protection if a policy has been purchased.15

Role of Professional
With suspicious eyes and a small amount of due diligence, real estate professionals can reduce the number of
real estate closings involving fraud and forgery. Although
no real estate related insurance company defends and protects its customers better than title insurance companies
do, practitioners cannot rely on these insurers as panaceas. Agents for title companies and lenders need to take
additional measures to reduce the increase in fraudulent
conduct.
Two reasons provide motivation for all real estate practitioners to attempt to stamp out fraud. First, cooperative
unit buyers rarely purchase title insurance. As long as these
buyers continue to fail to purchase title insurance, whether
by choice or ignorance, horrendous financial consequences
hover over those that can least afford to endure such a
burden. Second, at least two courts have relieved title
companies16 of responsibility to indemnify (a) where it was
determined that the lenders had constructive or inquiry
knowledge of relevant facts of the fraudulent conduct,17
and (b) where the insured’s complicity in or constructive
knowledge in the fraudulent scheme was demonstrated.18
For the most par t, how e ve r , Ne w Yor k cour ts will not
find a closing a ge nt, le nder or title compa ny r e sponsible
for mone ta r y losse s for fa iling to a de qua te ly a sce rta in
the cor r ect identity of a pa r ty to a tra nsa ction.19 For
e x ample , for lia bility pur pose s, a cce pting a he a lth insur a n c e c a r d a n d a c r e d i t c a r d ( b o t h w i t h ou t p h ot o ) s a t i s f i e s
the “sufficie nt ide ntifica tion” re quir eme nt to close on a
loan or pr ope r ty .20 C ulpa bility w ill a lso not be impute d
to a pa r ty or le nde r for failing to obta in a n or igina l or
ce rtifie d copy of a de a th ce r tifica te or for the failur e to
(C ontinued on Pa ge 8 )
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compa r e an a pplica nt signa tur e ’s to pr ior signe d docume nts,21 or to che ck the a ccura cy of the infor ma tion or
identifica tion pr e se nte d by a n a pplica nt’s (alle ge d)
spouse .22 Furthe r mor e , no duty e x ists r e quir ing the
close r to a uthentica te the pr ovide d identifica tion23 or to
a sk in a ppr opr ia te cir cumsta nce s w he ther the pa r ties
ha d file d for divor ce.24
Moreover, proving a real estate transaction to be the
product of a forgery or fraud is exceedingly difficult. As
long as a duly executed deed with a certificate of acknowledgement exists, proving a forgery or fraud in a New York
court requires the plaintiff to produce evidence of fraud
that is “so clear and convincing as to amount to a moral
certainty.”25 This rule of law relies on the flawed logic that
the notary has necessarily complied with the requirements
of CPLR §4538 simply by reciting the language of the
standard form whereby the notary attests that the signatory “proved” to the notary “on the basis of satisfactory
evidence to be the individual whose name” is the subject of
the transaction.26

Preventing the Fraud

Accordingly, to protect their clients from being victimized by such conduct, real estate professionals need to use
the preemptive self-help measures recommended below.
A large number of the closing imposters rely on false
identification to accomplish a fraud. Hence, no closing
should occur without at least two forms of original credible
photo identification such as a passport and valid driver’s
license. Counsel should request copies of identification
prior to the closing. If two forms of photo identification
cannot be produced, then the closing should be postponed
or adjourned.
Additionally, every closer should be familiar with methods for identifying an altered or fake driver’s license. One
title company utilizes the I.D. Checking Guide, which provides pictures of valid driver’s licenses that can be compared to the one produced at the closing, as well as suggestions on ensuring that a driver’s license is valid.27 For
example, the first two of several numbers on the far right
bottom of every valid New York driver’s license always
matches the year of the holder’s birth date.28 Practitioners
have an even better tool to determine the veracity of a
license by logging the presented license into a Web site
that will report its authenticity.29
The pr oba bility of a fra ud can be e ven further r e duced
by r eceiving copies of the loa n a pplications a nd for ms of
ide ntification be for e the da y of closing. This w ill allow
time to compar e sample s of a n applicant’s signature by
compar ing the cur re nt application to prior signa ture s on
signed pa st de eds, mor tga ge s a nd sa tisfa ctions w hich can
be found on the A utoma te d C ity Re giste r I nformation
S y s t e m ( A C R I S ) W e b s it e . 3 0
At the closing table, the title closer must pay careful attention to signatures, identification presented, and any
inconsistencies between documents.31 Affidavits must be
signed by all parties verifying their identity. If any person
present at the closing cannot speak English fluently, make
sure to have a translator present at the closing.32 ParticuPAGE 8

THE BULLETIN ! SPRING 2008

larly in New York City, one can find access to qualified
interpreters of every human language.33
Certain situations should put the closer on heightened
alert. This includes any closing where a power of attorney
(POA) is presented and when the closer becomes aware
that a party is involved in anything ranging from a marital
dispute to a full-blown pending or consummated divorce.
The case law is awash with cases where domestic disputes
were the motivation for the fraudulent activity.34 Therefore, if a party is closing by POA, its authenticity should be
verified prior to closing. Also, the title closer should call the
POA principal while at the actual closing table to verify
who they are and ensure that they gave a POA for closing.
No or low documentation loan closings should also trigger
increased vigilance. These borrowers may have been instructed by mortgage brokers to inflate their incomes when
they cannot even manage to pay for one mortgage payment.35
In a situation where spouses are transferring title or
giving a mortgage, make sure both individuals are present
at the closing table or contact is made with the absent
spouse. Alternatively, a borrower or seller of a property
claiming the death of a spouse should be requested to produce at closing a certified death certificate proving such. If
it is not possible to obtain a certified copy, one title company even goes so far as requesting the borrower get a
non-certified copy along with a letter from the funeral
home as verification. Make sure to follow up with a phone
call to the funeral home to confirm the authenticity of the
letter.
As there is an increasing pattern in fraud amongst people suffering from gambling, drug or alcohol problems, a
background check may provide helpful information. Simple checks that can be run include a yellow pages search,
and a search on public record directories such as Search
Systems, BRB Publications, and Public Record Finder.36
Finally, if there is any suspicion as to identity fraud, the
lender may want to actually visit the property to verify who
is living there.37 Using a number of these methods, the real
estate bar can greatly decrease the number of fraudulent
transactions.
In any event, court intervention may not be far off. As
extremely reckless conduct and grossly negligent fact patterns have been making their way through the court system, Courts may be more willing to impose liability for a
litigant’s negligence or to find the requisite evidence of
complicity in the fraudulent scheme than they have been in
the past. The magnitude of the problem suggests that
some corrective action by the courts or the Legislature38
will be required to alleviate the present situation.
–––
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