Real EstateUpdate

Wednesday, March 8, 2006

Enforcing the Contract
Obtaining Down Payment or Specific Performance
BY ADAM LEITMAN BAILEY
AND JOHN M. DESIDERIO

CLOSING

A

t the pinnacle of real estate
law, the real estate closing
may be the most basic and
common real estate experience, but the familiarity ends once a
provision of the contract of sale has been
breached. Inspired by the number of
telephone calls, e-mails, and general
correspondence received from practitioners who have requested guidance in
enforcing a contract to purchase or sell
real estate, this article addresses recurring
issues that arise again and again when
either buyers or sellers default on their
contractual obligation to complete the
transaction. The article will also note
some frequent misconceptions involving
buyers’ and sellers’ legal rights.

‘Time of the Essence’
If a contract of sale does not specifically
state that the closing date is “time of the
essence,” then either the buyer or seller has
the right to a reasonable adjournment of
the closing date.1 In fact, because there are
many uncontrollable factors involved, and
it is difficult to know when all parties will
be prepared to close, most real estate
contracts set a closing date which reads
that the closing shall occur “on or about”
the date chosen or that the closing is
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“scheduled” for a certain date.2
Rather than stating an approximate
scheduled closing date, the contract of sale
may specify a “time of the essence” date,
which means that the closing will take
place on the exact date specified or a party
will be in default. However, even if such a
------------------------------------------------

The closing may be the
most basic and common real
estate experience, but the
familiarity ends once a
provision of the contract
of sale has been breached.
------------------------------------------------

clause is not in the contract of sale, a “time
of the essence” date may be declared in a
letter once the “on or about” or “scheduled” date has passed and the other party
refuses or fails to close.3 Many practitioners
believe that a party has to wait 30 days
after the initial contract date before sending out a “time of the essence” notice. This
belief is misconceived, as no statute or
court decision requires a 30-day waiting
period before sending a “time of the
essence” letter.
The “time of the essence” letter must

give notice to the defaulting party of a
definitive closing date and time or an
expressed “time of the essence” closing
date. Then, if the closing does not occur
on the specified date, the other party will
be in breach of the contract of sale.
A defaulting buyer will forfeit its down
payment, and, if the seller defaults, the
buyer will be entitled to commence an
action for specific performance.
However, in contracts with an “on or
about” or “scheduled” closing date, or
where the contracts have a set date but no
mention of urgency or default, a seller
cannot retain the contract deposit and the
buyer cannot sue for specific performance
when the other party does not appear for
the closing.4
Without a lawful excuse, once the “time
of the essence” letter is sent and a closing
date is set, both parties must perform on
the date specified. Accordingly, the “time
of the essence” letter should be employed
carefully or even avoided, unless it is
absolutely necessary, as any failure to
perform by the moving side may endanger
what may be the largest financial investment of a client in his or her lifetime.
Once the contract date passes and after
the moving party has first made a good
faith attempt to schedule another closing
date, as we recommend, the party desiring
to close can then unilaterally set a definitive and final closing date.5 Notice should
be given that this newly scheduled closing
date is “time of the essence.” However,
New York law requires that the buyer/seller
party be given a reasonable time in which
the buyer/seller must appear for that final
closing date.6 The effectiveness of the
“time of the essence” letter is determined
by both the specificity of the notice and
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the reasonableness of the adjourned
closing date.7

Specificity of the Notice
In cases where the original contract does
not provide a “time of the essence” clause,
there must be “clear, distinct, and unequivocal notice to that effect, in order to give
the other party a reasonable time in which
to act.”8 Specifically, this means that the
letter must include not only an exact date
and time on which to close, but also must
warn that failure to close on the specified
date will result in default and in some
instances the forfeiture of the buyer’s down
payment.9 Practitioners must be aware that
letters containing these terms could be
held to be “time of the essence” letters
even if the party giving notice does not use
the actual phrase “time of the essence.”10
However, knowing that one of our appellate courts once went so far as to declare a
property to be “haunted,” in order to allow
the return of a buyer’s down payment after
a default, the practitioner is well advised to
use the traditional language.11

Reasonable Adjournment
The New York Court of Appeals has
consistently held that the reasonableness
of an adjournment of the closing date
depends on a case by case analysis, leaving
it to the attorney’s discretion in the specific
situation to choose a rational date.12
Analyzing every published and some
non-published decisions on the subject
involving our law firm, the following are
some factors that practitioners should
consider when scheduling a closing
adjournment. First, the date chosen for the
adjournment should be one that will not
make it difficult for the other party to
comply. Second, when choosing the length
of time for the adjournment, the practitioner should consider that a court will
decide what is “reasonable” in light of the
nature and object of the deal as well as the
previous conduct of the parties throughout
the transaction.13 In this regard, courts
consider the specific number of days
provided for performance, and they will

question a party’s good faith in setting an
adjourned date where it appears that the
goal of that party is to actually avoid
closing with the other party.14 Finally, the
practitioner must be aware that, in deciding the “reasonableness” of the “time of
the essence” date, the court will also
consider the real estate experience of the
parties against whom it is being asked to
enforce a “time of the essence” clause.15
------------------------------------------------

a requirement to send a default letter after
a party has failed to attend a “time of the
essence” closing. This is important,
because, if the attorney does not strictly
comply with the contract requirement, a
seller may have to return the down payment to a defaulting buyer even though
the buyer breached the contract.16 Therefore, to obtain the benefit of a “time of the
essence” closing, the party seeking to
enforce the “time of the essence” condition must be sure to carefully draft its “time
of the essence” notices and to comply with
all contractual requirements.

In order to have the lawful
right to hold the other party in
default and achieve either the
forfeiture of the buyer’s down Ready, Willing, and Able
payment or the option to seek
In order to have the lawful right to hold
specific performance of the
the other party in default and achieve
either the forfeiture of the buyer’s down
contract of sale, the moving
payment or the option to seek specific
party must actually
performance of the contract of sale, the
demonstrate its ability to
comply with the terms of the moving party must actually demonstrate its
ability to comply with the terms of the
contract of sale.
------------------------------------------------

Considering all of these factors,
attorneys representing buyers or sellers
should set a reasonable “time of the
essence” closing date and should be
prepared to show that their unilaterally-set
adjournment date did not impose any
significant hardship on the other party. In
many cases, the courts will sympathize
with and attempt to assist a party who
stands to lose a significant sum of money
by forfeiting its down payment. Therefore,
it is prudent to choose a “time of the
essence” date that is far enough in the
future to be perceived as more than fair to
the defaulting buyer or seller.

Specific Contract Provisions
The practitioner should also be aware
of, and comply with, the notice provisions
in the original contract of sale. If the
agreement provides that notices must be
sent by certified mail, the attorney must
comply and send the “time of the essence”
letter by certified mail. Additionally, the
attorney should take notice of any other
contract provisions that may apply, such as

contract of sale.17 This can be effectuated
at a one-party closing on the “time of the
essence” date where a record is made of the
client’s ability to comply with the contract
of sale.18 Although the defaulting party’s
anticipatory breach relieves the buyer of its
obligation to perform, the moving party
must have complied with all of the terms
in the contract and demonstrate that it
would have the ability to sell or buy the
premises if the defaulting party had
appeared at the closing. Since time immemorial, the guide to such a demonstration
requires the moving party to be “ready,
willing, and able to perform” on the time
of the essence date.19
Courts have analyzed a number of
factors when determining whether a buyer
or seller has been ready, willing, and able
to close. First and most often disputed, the
buyer must demonstrate that it had the
purchase money to close the deal.20 To
demonstrate the ability to finance the
deal, the buyer must be able to prove that
on the critical date, it maintained an
adequate amount of assets to pay for the
property.21 Courts have found adequate
financing when the buyer maintained, in
liquid assets, the difference between the
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loan amount and the total contract price.22
When applicable, the buyer must prove
that its bank not only had the ability, but
that it was willing to fund the loan. It
should be emphasized that once the
contract has been repudiated, the
buyer is not required to tender performance, but it must prove that the funds
were available.
A seller must demonstrate that it owns
the property, and that it had the ability to
sell said property and deliver marketable
title.23 Furthermore the seller should
consider being ready to vacate at closing
by hiring moving trucks or actually vacate
the premises to show that it was willing
and ready.24

Preparing for the Closing
Even though a “time of the essence”
closing is not always necessary, we recommend that when one is conducted, it be
done in a way that is likely to satisfy the
demands of even the most stringent judge.
When preparing for the “time of the
essence” closing, we recommend that you
invite all of the players that would
ordinarily be required at closing, including
the lending institution, the title company,
and the management company if applicable. If this cannot be arranged, and even if
it can, affidavits should be prepared listing
what each attendee intended to do at the
closing and that it was ready, willing, and
had the ability to do so, whether it was to
deliver marketable title, the purchase
funds and/or the proprietary lease and
stock certificate. Furthermore, all closings
documents, including the deed, completed
tax forms, and documentation, should be
prepared as if the closing was definitely
going to occur. In preparation for court
action, these documents and affidavits will
be crucial in demonstrating compliance
with the “time of the essence” condition.
To be even more prepared for an expected
legal battle, our law firm has even
videotaped some of these closings to
demonstrate that the buyer or seller was
ready, willing, and able to close and was
prepared for a court action.

Conclusion
Despite all of this effort and preparation,
it should be noted that even if you follow
all of the guidelines in this column, viable
defenses do exist that either will defeat an
action for specific performance or require
the return of a down payment. Such
defenses include laches and the possibility
of unreasonable hardship or injustice that
specific performance might cause for
the seller.25 However, in one case, an
unsubstantiated loss of a business opportunity, which allegedly would have allowed
the seller to move to Florida, was found
insufficient to deny specific performance of
the contract.26
It is clear though that, if the practitioner is careful to follow the guidelines
discussed in this article, the courts will
allow the seller to keep the entire contract
deposit without a hearing on the amount
of the seller’s actual damages from the
default.27 It should be noted that most
contracts limit the amount of damages
permitted to be collected by a seller after a
default to the buyer’s down payment.
Following the steps we recommend will
assist the practitioner in competently
advising his or her clients to successfully
and safely avoid that amorphous piece of
real estate called the “unknown.”
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