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SUMMARY

Appeal, by permission of the Court of Appeals,
from an order of the Appellate Division of the Su-
preme Court in the First Judicial Department,
entered May 22, 1984, which unanimously affirmed
an order and judgment (one paper) of the Supreme
Court at Special Term (Ira Gammerman, J.),
entered in New York County, (1) denying a motion
by defendant for summary judgment dismissing the
complaint, and (2) granting a cross motion by
plaintiff for summary judgment declaring that she
was a tenant with the right to possession of the sub-
ject apartment.

Sullivan v Brevard Assoc., 101 AD2d 1036, re-
versed.

HEADNOTES

Landlord and Tenant--Regulation--Entitlement to
Renewal Lease--Sister of Rent-Stabilized Tenant
Occupies Apartment
(1) Under New York City's Rent Stabilization Law,
a landlord need offer a renewal lease only to a ten-
ant of record (Administrative Code of City of New

York § YY-51-6.0 [c] [4]), and is not obligated to
offer a renewal lease to a relative of the tenant who
occupies the apartment with the tenant during a
portion of the lease term. Accordingly, defendant
landlord is granted judgment declaring that
plaintiff, the joint occupant of a rent-stabilized
apartment rented by plaintiff's sister, who alone
signed the one-year lease in the capacity of “the
Tenant”, is not entitled to a renewal lease; neither
the lease nor any law governing rent-stabilized
apartments constitutes plaintiff a “tenant” entitled
to a renewal lease; moreover, by accepting
plaintiff's checks in payment of the rent, defendant
did not waive its right to contest plaintiff's contin-
ued occupancy; there is no evidence that, by simply
accepting plaintiff's checks, defendant intended to
relinquish a known right, nor is there evidence that
defendant knew or should have known at the time
that plaintiff was actually occupying the apartment,
or that plaintiff's occupancy was a substantial viola-
tion of the lease.

POINTS OF COUNSEL

Jeffrey R. Metz, Robert D. Goldstein and Steven L.
Schultz for appellant. I. The court below erred in
determining that respondent and the tenant of re-
cord constituted an “immediate family” and that a
brief and fleeting shared occupancy between a ten-
ant of record and her sister constitutes a “family
unit” so as to allow the sister to assume the right to
possession upon the tenant of record's vacatur.
(*490Matter of Pell v Board of Educ., 34 NY2d
222; Matter of Herzog v Joy, 74 AD2d 372; Hotel
Armstrong v Temporary State Hous. Rent Commn.,
11 AD2d 395; Post v 120 E. End Ave. Corp., 62
NY2d 19; Matter of Clarke v Morris, 46 Misc 2d
476.)II. The court below erred in affirming the Su-
preme Court's determination that a transfer of occu-
pancy from a tenant of record to her sister without
the consent of the landlord did not constitute a
breach of a substantial obligation of tenancy and a
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violation of Real Property Law § 226-b. (Vance v
Century Apts. Assoc., 61 NY2d 716; Matter of An-
derson v Board of Educ., 46 AD2d 360,38 NY2d
897; Matter of St. Vincent's Hosp. & Med. Center v
Tax Commn., 119 Misc 2d 606.)III. In light of the
Court of Appeals recent decision in Tagert v 211 E.
70th St. Co., tenant's sister who continued in resid-
ence for the remainder of the tenant of record's
lease term upon the latter's vacatur is not entitled to
a renewal lease. (Tagert v 211 E. 70th St. Co., 63
NY2d 818; Equity Props. Corp. v Bonhomme, 109
Misc 2d 760,111 Misc 2d 999.)
Sanford F. Young and Lisa S. Young for respondent.
I. The lower courts correctly held that plaintiff was
a member of her sister's immediate family and that
they resided jointly in the subject premises, thus en-
titling plaintiff to the right of possession of the
premises upon her sister's departure. (Tagert v 211
E. 70th St. Co., 63 NY2d 818; Matter of Herzog v
Joy, 74 AD2d 372,53 NY2d 821;Matter of Mary-
land v Aubach, 59 NY2d 711; Padula v State of
New York, 48 NY2d 366; Bendes v Albert, 108
Misc 2d 955; Solomon v Burrows, 90 Misc 2d 770;
Avrum Realty Corp. v Talton, 120 Misc 2d 534.)II.
The holding of this court in Tagert should not be
extended to this case. (Tagert v 211 E. 70th St. Co.,
63 NY2d 818; First Intl. Bank v Blankstein & Son,
59 NY2d 436;Randall-Smith, Inc. v 43rd St. Estates
Corp., 23 AD2d 835.)III. Appellant waived any al-
leged violation of the occupancy clause of the lease
by its acceptance of 11 monthly rent checks in re-
spondent's name. (Solomon v Burrows, 90 Misc 2d
770; Matter of Brighton Sixth St. Corp. v Finkel-
stein, 193 Misc 785;Rafolin Constr. Corp. v Lipp-
man, 116 Misc 2d 926.)IV. Real Property Law §
226-b has no application to the case at bar. (Matter
of Herzog v Joy, 74 AD2d 372,53 NY2d 821.)V.
Real Property Law § 235-f is not applicable to the
case at bar.

OPINION OF THE COURT

Kaye, J.
Under New York City's Rent Stabilization Law, a

landlord *491 need offer a renewal lease only to a
tenant of record, and is not obligated to offer a re-
newal lease to a relative of the tenant who occupies
the apartment with the tenant during a portion of
the lease term.

Catherine Sullivan rented apartment 12J in an
apartment building owned and operated by defend-
ant, Brevard Associates, at 245 East 54th Street in
Manhattan under a renewal lease, with the term be-
ginning October 1, 1981 and ending September 30,
1982. The lease, a standard form of apartment lease
issued by the Real Estate Board of New York, des-
ignated Catherine as “You, the Tenant,” and Cath-
erine alone signed the lease in that capacity, al-
though the lease form contained two signature lines
for “Tenant,” the second of which was left blank.
Paragraph 1 of the lease provided in relevant part:
“You shall use the Apartment for living purposes
only. Subject to the laws which prohibit discrimina-
tion, only You and members of your immediate
family, as defined by applicable law, and servants,
if any, may live in the Apartment.” In August 1981,
before the lease was signed, plaintiff, Susan Sulli-
van, moved into the apartment with her sister and
Catherine began to spend two or three nights a
week away from the apartment with a friend. In
November 1981, Catherine moved into her friend's
apartment and stayed at apartment 12J only occa-
sionally. She retained a key, however, and indicated
that she might move back in the future. Susan re-
mained in the apartment and, beginning September
1981, paid the rent each month with her checks.

On June 3, 1982, Brevard served Catherine, as ten-
ant, with a notice to cure, claiming that Susan's use
and occupancy of the apartment constituted a viola-
tion of a substantial term of the tenancy. Susan then
commenced this action seeking a judgment declar-
ing her to be a tenant properly in possession of the
premises. Initially, Special Term denied Susan's
motion for summary judgment, finding an absence
of proof as to whether she and her sister ever jointly
occupied apartment 12J. Following depositions of
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Susan and Catherine, Brevard sought summary
judgment dismissing the complaint and Susan
cross-moved for summary judgment. Special Term
granted Susan's cross motion, declaring that she
was a tenant with the right to possession of the
apartment by virtue of her joint occupancy of the
apartment with her sister. The Appellate Division
affirmed, without opinion, and we granted leave.
*492

Due to the passage of time--the lease having ex-
pired September 30, 1982--the question before us is
whether the landlord was obligated to offer Susan a
renewal lease. Susan's right to occupy the apart-
ment until September 30, 1982, is no longer in is-
sue. Only the consequence of that occupancy re-
mains.

Under the City Rent Stabilization Law, a renewal
lease must be offered to a “tenant” (Administrative
Code of City of New York § YY51-6.0 [c] [4]).
Thus, the determinative question is whether Susan
was a tenant. Only Catherine was designated as
“the tenant” in the lease; although Susan was
already living in the apartment at the time the lease
was signed, she was not a party to it. Our inquiry
then turns to whether, for purposes of renewal
rights, any provision of the law alters the definition
of tenant found in the lease. We conclude that
Susan was not a tenant entitled to a renewal lease,
and that the Appellate Division order declaring her
a tenant properly in possession of the apartment
should therefore be reversed.

Susan urges that, under the laws applicable to rent
control, a sister's joint occupancy with the tenant of
record would entitle the sister alone to possession,
use or occupancy of the apartment during the lease
term and to continued possession beyond the lease
term, and that these principles should apply as well
to a rent-stabilized apartment. Without reaching the
question whether Susan would be considered a
member of Catherine's immediate family entitled
under the rent control laws to possession beyond

the lease term, FN* we conclude that such a result
does not in any event obtain under rent stabiliza-
tion.

FN* The term “immediate family” under
rent control has been defined to include “a
husband, wife, son, daughter, stepson,
stepdaughter, father, mother, father-in-law
or mother-in-law.” (McKinney's Uncons
Laws of NY § 8605 [Local Emergency
Housing Rent Control Act § 5, L 1962, ch
21, § 1, as amended by L 1980, ch 69].)

New York City's Rent Control Law broadly defines
“tenant” as “tenant, subtenant, lessee, sublessee, or
other person entitled to the possession or to the use
or occupancy of any housing accommodation”
(Administrative Code § Y51-3.0 [m]; Rent and
Eviction Regulations of Housing and Development
Administration § 2 [o]; Rent and Eviction Regula-
tions of Division of Housing and Community Re-
newal, 9 NYCRR 2200.2 [o]). The State Rent and
Eviction Regulations further provide *493 (§ 56
[4], 9 NYCRR 2104.6 [d]; 9 NYCRR 2204.6 [d])
that no occupant may be evicted “where the occu-
pant is either the surviving spouse of the deceased
tenant [of record] or some other member of the de-
ceased tenant's family who has been living with the
tenant.” In Matter of Herzog v Joy (74 AD2d 372),
relying on these provisions, the Appellate Division
refused to set aside a determination of the Rent
Commission that an apartment did not qualify for
decontrol, and we affirmed for reasons stated by
that court (53 NY2d 821). Although the tenant of
record no longer resided in the apartment, her sister
had lived with her for about a year before the tenant
moved out, and the sister remained the sole occu-
pant. As the Appellate Division concluded, the sis-
ter could not be evicted “since she [was] entitled to
possession by virtue of her relationship to, and con-
temporaneous occupancy of the apartment with * *
* the original tenant” (74 AD2d, at p 376).

The language, purpose and scope of the Rent Sta-
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bilization Law persuade us that the rationale of
Matter of Herzog v Joy, if even generally applicable
to rent control, does not apply to rent-stabilized
apartments.

Neither the rent-control definition of “tenant” nor
its provision limiting eviction of occupants upon
the death of the tenant--the premises of Matter of
Herzog v Joy--is found in the Rent Stabilization
Law, and we conclude that in both instances these
omissions from the law were deliberate. Although
other statutes and regulations contain a definition of
the term “tenant” identical to that set forth in the
New York City Rent Control Law (see,McKinney's
Uncons Laws of NY § 8582 [7] [Emergency Hous-
ing Rent Control Act]; Rent and Eviction Regula-
tions of Division of Housing and Community Re-
newal, 9 NYCRR 2100.2 [g]; Emergency Tenant
Protection Regulations of Division of Housing and
Community Renewal, 9 NYCRR § 2500.2 [h]), the
City Rent Stabilization Law does not. Indeed, there
is conspicuously absent from the Rent Stabilization
Law any definition of the term “tenant,” leaving
only the lease definition of tenant. (Compare,
Cooper v 140 E. Assoc., 27 NY2d 115,with Burns v
500 E. 83rd St. Corp., 59 NY2d 784, 786 where, in
other contexts, we have given significance to the
failure of the Rent Stabilization Law to adopt the
rent-control definition of “tenant”.) Additionally,
the Rent Stabilization Law does not contain any
provision similar to rent control regulation section
56 (4) limiting the circumstances under which oc-
cupants may be evicted following the death of the
tenant of record. Again, the fact that such a *494
provision has been omitted from the Rent Stabiliza-
tion Law cannot be overlooked, especially since it
has been included, where intended, in other regula-
tions (see, Rent and Eviction Regulations of Divi-
sion of Housing and Community Renewal, 9
NYCRR 2104.6 [d]). Neither of the premises of
Matter of Herzog v Joy being applicable to rent-
stabilized apartments, the result reached in that case
is therefore inappropriate.

The Rent Stabilization Law, moreover, sets forth its
own specific scheme of regulation, different from
rent control. Rent stabilization protects only the
primary residence of the tenant. It expressly ex-
cludes dwelling units “not occupied by the tenant,
not including subtenants or occupants, as his
primary residence,” and a landlord may seek “to re-
cover possession on the ground that a housing ac-
commodation is not occupied by the tenant as his
primary residence” (Administrative Code §
YY51-3.0 [a] [1] [f]). Under the Rent Stabilization
Law a Stabilization Code need only “requir[e] own-
ers to grant a one or two year vacancy or renewal
lease at the option of the tenant” (Administrative
Code § YY51-6.0 [c] [4]). Section 60 of the Stabil-
ization Code of the Rent Stabilization Association
of New York City, Inc., approved pursuant to the
Rent Stabilization Law provides that “[e]very own-
er shall notify the tenant in occupancy * * * prior to
the end of the tenant's lease term, by mail, of such
termination and offer to renew the lease * * * and
shall give such tenant a period of 60 days to renew
such lease and accept the offer”. Conversely, sec-
tion 54 (E) (1) of the Stabilization Code provides
that an owner shall not be required to offer a renew-
al lease to a tenant if he establishes “that the tenant
in possession maintains his primary residence at
some place other than at such housing accommoda-
tions.” Under these provisions, “only the tenant
may renew a lease; family members have no such
right after the tenant has vacated.” (Tagert v 211 E.
70th St. Co., 63 NY2d 818, 821.)

Our refusal to ignore this scheme of the Rent Sta-
bilization Law, in favor of concepts borrowed from
the Rent Control Law, is consistent with the pur-
pose and scope of rent stabilization, which is a less
onerous form of regulation than rent control (8200
Realty Corp. v Lindsay, 27 NY2d 124, 136-137).
Rent control subjects an ever-decreasing number of
rental units to stringent controls. Rent stabilization,
on the other hand, was adopted in 1969 as a
“compromise solution” under which rents of previ-
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ously unregulated post-1947 housing could be regu-
lated while “encouraging future construction of
housing accommodations by allaying the fears of
builders concerned *495 about possible further ex-
tension of rent control to new construction” (8200
Realty Corp. v Lindsay, 27 NY2d 124,
136-137,supra). The Rent Stabilization Law recog-
nizes the greater stringency of rent control regula-
tion by imposing rent control of units as a penalty
for landlords who fail to become or remain mem-
bers in good standing of the Real Estate Industry
Stabilization Association (Administrative Code §
YY51-6.0 [a]).

In these circumstances, we find no basis for con-
cluding that Susan was a “tenant” entitled to a re-
newal lease. Neither the lease nor any law govern-
ing rent-stabilized apartments constitutes her a ten-
ant.

Finally, by accepting her rent checks Brevard did
not waive its right to contest Susan's continued oc-
cupancy. There is no evidence that, by simply ac-
cepting her checks, Brevard intended to relinquish a
known right. Even assuming that Brevard immedi-
ately noticed that the monthly rent checks were
from someone other than the tenant, still there is no
evidence that Brevard knew or should have known
at the time that Susan was actually occupying the
apartment, or that her occupancy was a substantial
violation of the lease.

Accordingly, the order of the Appellate Division
should be reversed, with costs, plaintiff's cross mo-
tion for summary judgment denied, defendant's mo-
tion for summary judgment granted, and judgment
granted in favor of defendant declaring that
plaintiff is not entitled to a renewal lease.

Chief Judge Wachtler and Judges Jasen, Meyer, Si-
mons, Alexander and Titone concur.
Order reversed, etc. *496

Copr. (c) 2009, Secretary of State, State of New

York
N.Y. 1985.
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